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What If You 
Were Robbed— 
Or Your Office Burglarized? 


Crimes against property continue with alarming frequency. It is un- 
wise to disregard the possibility gf losing valuable possessions in this manner. 


The ETNA offers you inexpensive protection against six ever-pres- 
ent hazards: 


1. A robbery in your own office. 

2. A hold-up anywhere in the United States or Canada. 
3. An office burglary effected by kidnapping. 

4. Burglary of your office safe. 

5. Burglary of your office. 

6. Damage done by burglars. 


The special policy which we suggest is known as the A2TNA OFFICE 
BURGLARY and ROBBERY POLICY. It has a total principal sum 
of $1,500—$250 under each coverage. You may buy one or as many units 
as you wish. The cost is moderate. Claims paid do not diminish the amount 
of coverage. 


THE ATNA CASUALTY & SURETY COMPANY 


Hartford Connecticut 


The Aetna Casualty & Surety Co., 
151 Farmington Avenue, 
Hartford, Connecticut. 


Summer Burglars 
may visit your home, too 


Please give me rates and other information concerning 
the ASTNA OFFICE BURGLARY and ROBBERY 
POLICY. 

Residence burglary, theft and robbery in- 
surance in adequate amount is essential if 


you would avoid loss. 
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THE, CORPORATION, TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
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The work which tax men have dreamed of . 

the master-compilation on tax matters that law- 
yers have lamented the lack of but scarcely 
dared to hope for is now an actuality. 
Here are ALL the facts, about ALL the taxes 
to which a corporation is liable, in every state 
of the Union, yet so grouped, keyed, indexed and 
cross-indexed that any particular fact no mat- 
ter how obscure, about any one tax regardless 
of its nature, in any one state whether nearby or 
far-distant, is at your finger-tips in an instant’s 
time. Fifty great loose-leaf volumes, yet so ar- 
ranged by states that if the interests of your 
corporation clients involve the taxes of only one 
state, you may subscribe to the service for that 
one state alone—at a cost of something less than 
7c per day. Full particulars will be furnished 
without obligation by any office of The Corpora- 
tion Trust Company or its looseleaf service divi- 
sion, Commerce Clearing House, Inc. 
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FINSLOWS WINSLOW'S 
FORMS FORMS 
” ov 
FADING AND PLEADING ANT 
ACTICE RACTICE 


ANNOTATED 


A REVISED AND ENLARGED EDITION OF 


WINSLOW’S FORMS 


PLEADING & PRACTICE 


For Use in All States 


This revised and enlarged work is more than a Form Book. Augmented by 
Text and Annotations to Statutes and Decisions of the Courts, it is a prac 
tical Manual of Pleading and Practice designed to give the lawyer suggestions 
for selecting his action and preparing his case, as well as in drafting the pa 
pers for a particular proceeding. 

Many new Forms have been included relating to new types of litigation 
notably Mortgage and Trust Deeds and Relief provided by Moratorium Stat 
utes. 

Business and Corporation Forms cover new matter developed by the chang 
ing business conditions of the last few years 


7 Volumes - Bound in Fabrikoid - With Comprehensive Index 


Published by West Publishing Co. St. Paul, Minn. 


For Sale By All Law Book Dealers 


N7707a 
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Recommendations of Commission 
with Regard to Bar Discipline 
and Admissions 
System to Be Set Up 











in Missouri, independently of statutory 
As the Mis 


\ssociation, I immediately 


provision. President of 
uri Bar 
asked a 


ind, 


conference with the 


upon obtaining it, expressed the 
Bar’s pleasure in acknowledging Court 
control, and asked what plans the Court 
might have in mind for the exercise of 
rhe 


stated that it had no plan and asked for 


ts newly declared power. Court 
suggestions, whereupon our Association 


suggested that a Commission be ap- 
pointed at once to devise a plan for bar 
regulation. 

“For many years, the Missouri Bar 
\ssociation has fought in the Legisla- 
ture for the incorporation or integration 
f the Bar and each time has met effec- 
The new Commission, 


tive resistance. 


therefore, felt that it should not attempt 
by rule of court exactly that which had 
been denied by the Legislature. In its 
report, filed a few weeks ago, and there 
fore in the new rule which the Court 
will adopt, there are set up thirty-eight 
bar committees, one in each Judicial 
Circuit, each composed of four lawyers 
vho shall 
conduct of the bar, with power to in- 
take 


findings, 


have supervision over the 


vestigate, testimony, file charges 


and make their findings of 
course being subject to review by the 
They full 


power to do all things which the bar 


Supreme Court are given 
as a class may do to advance the stand- 
The 


canons of ethics of the American Bar 


ards and prestige of the bar. 


\ssociation are in their entirety written 


into the rule of court as definite provi- 
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Court, 





sion for bar regulation. The expenses 


of the committees will be met by an 
annual fee of $3.00 paid by every lawyer 
in Missouri. 


“The 


transfers 


new plan goes further and 
from the Legislature to the 
Supreme Court the entire control of ad- 
missions to the bar and will require 
much more definite proof of good char 
acter than has hitherto been required 
The standards of legal and pre-legal 
education have not been greatly changed 
at the moment, it being thought wiser 
to leave that until a later time. 

“In addition to these great improve- 
ments, the adopted report sets forth that 
the regulation of procedure is likewise a 
natural incident of the Judicial power, 
that our procedure needs simplification 
and improvement, but that the present 
Commission did not have sufficient time 
to give that subject the study it de- 
serves. The Commission therefore sug- 
gested the creation of a Judicial Coun- 
cil, composed of leading lawyers of Mis 
souri, to undertake a study and report 
a plan for the improvement of our prac- 
tice and procedure. That Council will 
be named in a few days. 

“It was not expected that the Com- 
mission could give us a fully developed 
and perfected plan. It was enough to 
lay the foundation upon which a super- 
structure can be reared. We will prob- 
ably find, for instance, that the thirty- 
eight bar committees need a centralized 


control, but it must be observed that this 


can be added at any time by the simple 
The 


process of amendment to the rule. 





| 
} 
| 
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importance of what has been accom 


plished lies in the fact that we have ef 


fectuated a transfer of power from the 
Legislative to the Judicial branch of 
government; that the Court now as 
sumes direct responsibility for the pra 
tice of law in this State; that th 
Judicial branch now fully occupies its 


proper orbit of influence and 


becomes 
a truly coordinate and equal branch of 
our State government. We believe that 
have New Deal of 
own, and that the bar of Missouri is 
at the dawn of 


we realized a our 


its fair day. 


Supreme Court of California Up- 
holds Bar Examiners in Unique 
Proceeding Instituted by 
Examination ‘Casualties’ 


HE Supreme Court of California 
has upheld the action of the State 
sar Examiners in respect to the exami 
nation for admission to the Bar held in 


August, 1933. The proceed- 
ing in which the conduct of that exami 


a number ot 


unique 


nation was challenged by 
unsuccessful applicants was reported in 
the February issue of the Journal (p. 
65) under the title “Bar Examination 
‘Casualties’ Make Strong Protest to 
California Supreme Court.” 

The test 
forth petitions, 
they ranged from criticism of the se 
lection and compensation of the readers 
of the examination papers, the type of 


grounds of pr were set 


in a number of and 


questions asked, the time given for re 
ply and the like, to plain intimations 
that the 
methods in order to carry 


were using severe 


Examiners 


out a delib 


erate policy of limiting admissions to 
the Bar. The Court thereupon ordered 
the Board of Governors of the State 
Bar and its committee of Bar Exam- 
iners to show cause why an order 


should not be issued requiring a re-ex 
amination of the papers of the unsuc 
cessful applicants. The hearing was 
duly held on Dec. 12, 
to the order to show 
sented by Mr. Alfred I 
Angeles, chairman of the 
sar Examiners. 


cause being pre 
Bartlett 
committee ot 


The Supreme Court’s opinion, handed 
down on May 28 and printed in “Cali 
fornia Decisions,” issue of June 7, dis 
poses of the main question raised by the 
petitions as follows 

“By its provisions [i. e. sec. 24 of 
the State Bar Act as amended] the 
board of governors of the State Ba 
has the power to fix and determine th 
qualifications of applicants for admis 
sion to practice law in this state, and 
to constitute and appoint an examining 
committee to exam ipplicants id 





to administer the requirements 


mission, ] 
for admission to practice, and to cer- 
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tify to this court for admission those 
applicants who fill the requirements and 
successfully pass the examinations. It 
is not shown in these proceedings that 
any detail in the mechanics provided 





the governors of the State Bar in 
process of admitting applicants to prac 


tice has been omitted. Stripped ot 


much incompetent, 
material matter, the allegations of 


irrelevant and im 
various petitions and the charges and 
statements in the many communications 
received by the court narrow down to a 
charge that the examination of August, 
1933, was unnecessarily hard and, even 
so, did not properly tend to determine 
the qualifications of the applicants to 
practice law. 
“It was 
charges that the Court determined to, 
and has, inquired into the examination 


We have tound nothing 
} 


because of these direct 


and its results. 
that permits of any interference by t 
court with what to have 
a duly authorized and conducted exami- 


1e 
appears been 
nation. Those applicants who failed to 
pass the examination did not satisfy the 
Bar Examiners, by their answers to the 
asked, that 
sufficient knowledge to entitle them to 


questions they possessed 


practice law.” 
The 


which the Court had taken, tollowing 


opinion tells of certain steps 


the hearing, to give certain unsuccessful 
applicants the right to take the next 


ensuing examination, and to secure a 


rereading of the examination papers of 


those whose percentages were not too 
far from the passing mark. It says: 
“The court also requested of the 


State Bar that the answers of all those 


applicants who received 60 per cent or 
more, but less than 65 per cent, and 
who failed to be recommended for ad- 
mission, be reread by the reviewers reg- 
ularly employed by the board of Bar 
Examiners who reread the papers of 


those applicants at said examination re- 


ceiving between 65 per cent and 70 pet 
and 


a reread- 


cent; provided that such rereading 
review be without prejudice to 


ing and review, if that be deemed neces- 
sary by the court, by a committee of the 
bar the court. As it ap- 
peared from the record that, after th 


had completed their examina 


selected by 


e 


‘readers’ 


tion of the papers of the applicants, the 
papers of 129 of the applicants rated by 
the readers between 65 per cent and 70 


per cent were examined by the ‘review- 
ers,’ who increased the percentages of 
114 sufficiently to permit them t 


the court also called for the answers o 


) pass, 
remaining 15 of the applicants who 
r the 


the 
failed to pass after such review, f 
examining and checking 
The 
each of these applicants was referred 
of 


purpose of 


i 
their answers full set of books of 


to committee 


the members of the 
Bar Examiners for personal examina- 


now 1n receipt ¢ 





tion and review by them. Th 


Ji the report on 


} 


ous steps ordered Dy it or unde 





tne State bar or its Committe 
have aiso the report Of the re 
examination Ol applica i 
ruary, 19354. 

ihe 15 sets Ol paf 
the members ot the committee 
I.xamuners were personally 
lully reviewed Dy imulvidual 
Ol the commiuttee, wh altel 
view, Came to the u 
sion that no one ot the 15 apy 
could be given a whic! 
justity the committee in recomm 
his admission to the bar. Asa 


result of this 1 
tion secured by 
the 
that the regulz 
examining 


committee 


he | 
given a passing 
conscientiously 
cant, when thei 
given the benefi 
the previous re 


one, 


“The board of review 


examination ol 
cants who rece 


OU per cent or 


per cent, conducting st review 
customary manner, applying 
usual standards. The board reported 
the committee that it had not tound t 
any applicants were entitled to have 
original marks assigned to them Se 
sufficiently to entitle them to pass tl 
examination. We deem it unnecess 
to subject these pape to a turtne 
reading. Of the 55/ applicants w 
took the examination in February, 193 
159, or 28.5 per « issed tes 
imposed. Of the 557 applicants 


took the examin 


he remaining 
having failed or 
and 196 having 


vious examinati 


The opinion 
gestion that the 


amining applicants 
that perhaps on 


of “a personal 
plicant and th 


with the result 


plementing the 
strictly legal wi 
of 
the 
may 


common se! 
well add 
qualifications 
those, actually 
applicant is q 
tice of law 

of the fact that 


not a 





ordinary ac 





compiete 


eview and the inl 


them the 


came t 


Al pOard OL revi 
JOOKS gned to 
grad en it cé 


done, and that the 
e€ was a 
t ot that 


view 


the DOOKS OI tne 


ived orig 


more, and iess than 
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those students who, on 
king their answers, are 
" 

thin a small percent, sometimes 
n eT ? of pass- 

x natior e Court pre 
suggest the positive 

l cal state nt that the ex- 

ns made by it into the conduct 
\ugust, 1933 nation has 


ght to light anything discredit 


the assistants 
luct ‘ I that 


Conference on Rule-Making Author- 
ity Feature of Annual Meeting of 
American Judicature Society 


I M i) ‘ 1 opp 
2 cont rule-making 
ty, whic relied on of 
ve I gress in the 
Cia tration The 
sess the itest news 
Oklahom t { ief ] stice 
Rile Clarence N 
i cl be a ] { ; li 
Ss, presiding the evening 
1 well-att linner Judge 
n read a me age of apprecia- 
the Society vork from Presi 
nNooseveit, W s broadcast bi 
esy of the National Broadcasting 
pany, as was » the address 
followed President Newton 
Baker 
The March numbe f the American 
Association Journal carried the 
vs to that time f the significant 
gress in Oklahor Chief Justice 
y brought the story down to date 
hinted at furt rtant devel 
ments. It will be recalled that the 
grated State Bar established a Judi 
Council at its December conven 
This Council t Supreme Court 
ted as its a and proceeded 
to commission thirty-five of the 
ct judges of the state to assist the 
in the determination of pending 
uses. The Supreme Court has been 
ued with a surplus of appealed 
for many yea! and started this 
with 2,000 iocket. The in- 
n is to clear them up before the 


selection by the 


panel of members, 


m which it chose 150 to sit in groups 
three each to write opinions. The 
developed lirectly from the 
urt’s interpretatior f its obligations 
powers. is working well. In the 
nearly at n dollars has been 
nt on 1ids ‘ the urt without clear- 
the docket e present work is 
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before been heard by an audience of 
lawyers in our country. Many ques- 
tions were answered by the Chief Jus- 
tice. His address, fully documented, 
appeared in the June number of the 
Journal of the Judicature Society. 

Mr. Philip Kates, of Tulsa, also told 
of the emergency in Oklahoma, and on 
his motion a committee was appointed 
to bring to the attention of the Ameri- 
can Bar Association and the Confer- 
ence of Bar Delegates, the timeliness 
of rule-making authority as a ready 
means for discharging professional ob- 
ligations, and to suggest that it become 
a part of the Bar Association’s co-oper- 
tion program. 

The evening session heard also a very 
persuasive argument by Mr. Thomas 
Day Thacher, sometime Solicitor Gen- 
eral of the United States, and now 
president of the Association of the Bar 
of the City of New York, who pointed 
to the need for a federal tribunal to 
pass upon appeals from the numerous 
tribunals being established for the de- 
termination of controversies in the field 
of collective industry, under the NIRA. 
The employment of the federal courts 
iccording to their jurisdictional limita- 
tions would not suffice, and such a tri- 
bunal as the customs and patent court 
was recommended. This address also 
appeared in the June number of the 
Judicature Society Journal. 

Taking the judge and the lawyer as 
the key men in rendering justice, Presi- 
dent Baker delivered an impressive ad- 
dress. He urged bar support for worthy 
judicial candidates, and gave it as his 
opinion that a sort of appointive system 
is needed and that tenure must be more 
secure in order that judges may be as 
independent as possible of political 
fears. As for the bar, it must attain 
integration and self-governing powers. 
Just as in society generally, the bar is 
composed of individuals most of whom 
are faithful to their civil obligations. 
Without voluntary submission to rea- 
sonable rules society could not exist. 
“The little recalcitrant fraction which 
forgets the tradition must be disciplined 
and coerced by the rest of the lawyers 
acting as a body in the interest of the 
trust that they serve.” And the bar and 
bench together must employ unused 
judicial rule-making power for the ad- 
vancement of justice. 

“The picture which the American 
Tudicature Societv holds out as the ob- 
jective toward which it aims is experi- 
enced and able judges, an organized, 
patriotic, unselfish, disinterested bar, 
and by the cooperation of that bar with 
such judges, the taking back of the 
rule-making power into the hands of 
all the courts and the creation of rules 
which will adapt the judicial processes 





Probably no such message has ever’ 










to swift and certain and respected de- 
termination of the rights of the people 
for whom they are created. With these 
objectives the American Judicature So- 
ciety presses forward, and to them we 
invite the sympathetic assistance, not of 
lawyers alone but of citizens, to whom 
the swift and trustworthy administra- 
tion of justice is the last cornerstone 
upon which the preservation of their 
liberties must rest.” Herpert Harvey. 


Canadian Bar Association Sends 
Distinguished Official Represent- 
alive to Annual Meeting 

ONORABLE Henry Hague Davis 
S| of Toronto is the official repre- 
sentative of the Canadian Bar Associa- 
tion to this year’s meeting of the Amer- 
ican Bar Association. He is one of the 
eight Justices of The Court of Appeal 
for Ontario and one of the youngest 
members of the Judiciary of the Su- 
perior Courts in Canada. He was ap- 
pointed direct from the Bar to The 
Court of Appeal by the Government 
of Canada on January Sth, 1933. He 
was at that time the senior member of 
one of the oldest and largest legal firms 
in Toronto. He specialized in commer- 
cial law and had attained a prominence 
at the Bar as Counsel. 

Born at Brockville, Ontario, on Sep- 
tember 10th, 1885, the Honorable Mr. 
Justice Davis graduated from the Uni- 
versity of Toronto in Arts in 1907, be- 
ing the gold medalist of his year in 
Economics. He was appointed Macken- 
zie Fellow in Economics and took his 
M. A. and LL. B. degrees. He studied 
Law at Osgoode Tall, Toronto, and was 
called to the Bar in May, 1911, and 
practiced continuously in Toronto. 

He is a member of the Council of 
the Canadian Bar Association and a 
Past President of the Toronto Lawyers’ 
Club. He is a member of Phi Delta 
Theta Fraternity and during the five 
years he served on its General Council, 
he made official visits to many of the 
Colleges in the United States and has 
many warm friends at the American 
Bar. 

Mr. Justice Davis has always taken 
a deep interest in the work of the 
Church of England in Canada, and is 
Chairman of the Board of Trustees of 
Wycliffe College, Toronto. 


Cleveland and Chicago Bar Associa- 
tions Active in Combating Eoil 
of Unlawful Practice of the 
Law—Actions Instituted 
Bon the Cleveland and the Chi- 


cago Bar Associations have re- 





cently taken active steps to put an end 
to the unlawful practice of the law in 
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their respective communities \ special 
committee of the former, consisting 01 
Samuel Horwitz, Thomas H. Bolton 
Neath W. Wilson and Arthur P. Gus 
tafson, has recently filed a suit in the 
Court of Common Pleas of Cuyahoga 
Co. asking that three of the eading 
banks in Cleveland be enjoin from 


doing a number of things alleged to 
constitute unlawful practice ot | 


according to 1 pres 





Specifically, 
statement from the Cleveland Bar As 


sociation, the petitioners “allege that 
these institutions have been preparing 
and drafting legal instruments for the 
customers and the publi enera 
preparing and drafting v ills, codicils, 
testamentary trust agreements, living 
trust agreements and other document 


creating fiduciary relationships; tut 


nishing legal advice ind legal services 
to customers and the public genera 
furnishing legal advice and service 11 


1 + 1 
usts a 


the general administration of f 


involving fiduciary re 


other matters 


tionships; furnishing legal services ant 
advice in the administration of estate 
and other probate matters in connectiot 
with the probate of will fili of 
plications, petitions, schedules, inven 
tories and other papers; preparing 
drafting and filing in the urts 
other tribunals pleadings and _ legal 
papers of various kinds and practici 
before the courts 

“In some instances, the petitioners 
sav. the defendants have acted throu 
their own officers, agents ind ¢€ 
ployees, who themselves are not author 
ized to practice law In others, the 
act through attorneys-at-law employed 
bv the defendants upon a salary of 
regular compensation. In still others 
they act through attorneys not em] loye 
bv the bank but regularly or frequent 
retained bv the bank to pertorm su 
services. The result, the petitioners 
sav. is uniformly that the patron of th 
bank is represented by counsel, wl 
because of his dependence upon and 
ligation to the bank cannot and doe 


ed n 


give the patron that undivic 
and lovaltv which is one of the first 
quisites and conditions of the prac 


of law. 


~h 


led interes 


“The petitioners illeve in the grea 


majority of transactions s carried 
between the banks and their customer 


the banks are appointed fiduciary) 


some trust and in the legal instrument 
drawn bv the banks attorneys U 
powers and duties of the b nk as trustee 
the measure of control of vast amount 
of property, the declaration of suc 
control of the bank, the responsibil 
for abuse of such cont! the 
matters vital not only t the customer 
of the bank but to all of the prospect 
beneficiaries of the trust e fixe ne 
determined with neithe sto . 


RICAN BAR ASSOCIATION JOURNAL 


beneficiaries enjoying the benefit of in 


dependent and disinterested counsel. It stated that any new 


alleged that these practices have at 





racted to these defendants an enormous the banks, would not be g 
mount of trust business involving not bar, and would be subject 
nlv the administration of estates of in- revision. Naturally, t I 
‘viduals, but also the administration of propose to enter into su é 
vast issues of bonds, land trust certifi- and one-sided arrangement 
ites, leasehold trust certificates, mort- ‘The practices of the Clevs 
gage participation certificates and with reference to thes te 
ecurities of a similar nature r} troversy conform to all respect 
ecurities were sold in small denomina- decisions of the courts t g 
tions to numerous persons who became United States. The cor ttec 
» beneficiaries of the trust, and in prohibit the banks f1 AI 
many instances the banks received not their normal business tt tions 
only a fee for the administration of do not in any sense ¢ tute the 
the trust but also a commission for the tice of law, and impose rt ct 
ale of said securities. Frequently the requirements concerni the « 
securities represented interests in prop- ment of attorneys w! tl { 
erty in which the banks themselves held of the banks are not 1e | 
in interest, directly or indirectly. terest and are unreas 
[he banks have made public a reply The charges set fort the 
in which they call attention to the fact as to the banks’ practic¢ € f 
that early in 1930 the Executive Com and, in the opiniot c $ 
mittee of the Cleveland Bar Association litigation is umnecessat 
ipproved a_ statement ol principles To this the Bar Committee re] 
which had been prepared after very ex- that “Practices revealed vi 
tensive and exhaustive negotiations and tions into operation of tne trust dey 
discussions between the Cleveland Bar ments in Cleveland's t osed bar 
\ssociation and the representatives of the Union Trust ‘ ind the Gua 
the Cleveland banks. This statement Trust Co., were respon ble for the 
\f principles was designed to govern ‘ leveland Bar Association’s decis t 
the relations between the banks and demand further restrict upon the 
the members of the Cleveland Bar and _ tivities of bank lawyers is to | 
constituted an agreement between the vent a recurrence conditions as the 
signatory banks and the Cleveland Bat existed prior to the ba debacle 
Association. The reply continues added that approximately eight mont 
“In October, 1930, although there had of negotiation had ended the inability 
been no complaint of anv violation ot to get an agreement gy conditio 
such agreement, a suit was instituted by which prevailed pr t 133 
1 B. Dworken against some of the 
( leveland banks, asking for an order \ summary of the | co Bar Ass 
defining the practice of law and re- ¢jation’s activity in tl fie s con 
straining those banks from practicing tained in a report the Associatior 
law as so defined. In December, 1931. ‘Committee on Unau ed Practice 
Sacre was entered by the ¢ ommon dated May 7, which report, a ding t 
Pleas Court enjoining the defendent President John D ‘ s intende 
banks from doing certain things which to give notice on the part of the Asso 
were claimed to constitute the practice ¢jation of an intention to call to stricter 
f law. account not only th whi gage it 
“This decree was entered only after ynauthorized practice law but S 
notice to the ¢ leveland Bar Association those attorneys who st ersons 
f the pendency of such proceedings and lay agencies so to engag: 
ind the proposed form of such decree, The report states that rmatio 
and only after very careful considera- has been filed in the Supr« Court 
tion of the entire situation by the court. against the three leading au obile as 
The banks which were not parties to sociations in the nd that leci 
the suit subsequently agreed to conform jon has already been rendered by that 
to the rules laid down by the decree and court in one of the —_ dit . 
the banks have observed all of the terms respondent guilty of contempt and im 
f the decree of the Common Pleas posing a fine of $1,000. The other cases 
Court are said to be still pending before va 
“In December, 1933, a new committee rious commissione 1 by the 
f the Cleveland Bar Association pro- Supreme Court. 5t ther type o 
posed that the banks agree to new offender was a < tion w ha 
code. This new committee has refused collected costs and ts as plain- 
to recognize the old agreement between tiff in behalf of its é emploving 
the banks and the Cleveland Bar As- its own attorne) t { ose and 
sociation, or the decree of the Common using a pretended genment as a basis 
Pleas Court, as binding on the bar. for the suit. Its t with its cus 


banks at this time, althoug yin 





Furthermore, the committee has 


igreement . 
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he District of Colum 


ition was bia, the forms of process, writs, plead 
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motions, and the practice and 
‘ivil actions at law. 
abridge, enlarge, nor 
substantive rights of 
take effect 
promulgation, 


edure in « Said 
ule hall neither 
any 
Six 


and 


tates that lish Law tigant They shall 
their 
r all laws in conflict therewith 
| f no further force or effect. 
¢ : court may at any time 
heir office unite the general rules prescribed by it 


2. The 


with those in actions 


ses in equity 
as to secure one form of civil 
for both Pro 


in such union of 


uch the urts rather action and procedure 
l Phat 
right of trial by jury as at 
and declared by the sev 
1g the Constitution 
ithe Boar fanagvers have ye preserved to the parties invio- 
shall not take 


however 
+ +h, oa Mite f rul the 
A fter mon law 

rt ndmer 
ittee pre c imenament to 


é Such 
ef neo i 


intil they shall have been reported 


united rules 











‘ t ! ess by the Attorney General 

. ( P e beginning of a regular session 

‘ tit ereof and until after the close of such 

horated sscicted | This legislation was recommended by 

the P e Attorney General and favorably re 

+ place. v rted from the Senate Judiciary Com 

¢ the is tn the art mittee by Senator Ashurst on May 18 
the lawve uld e Senate Report 1049). On May 30 

re , te epresentative Sumners of Texas, from 
bao tow midtact iz e House Committee on the Judiciary, 

‘ : nitted a favorable report on the 
est 1 ver lend Senate Bill (House Report No. 1829) 
aes ° ay the measure was placed on the 

oe j House Calendar. On June 8 the Sen 

, : | was adopted by the House of 
i Representatives and the bill now goes 
sa t the President for approval, which is 

red 
5 he following press release from the 
t ne - unst Department of Justice, given out at the 
tice 3 ‘ ymat ’ : . . take a - time of the passage of the Act, will be 
9 Rainst the lawyet ittempt s , found of interest: 

) made to have the er adjudged ir \n epoch-making step in law reform 
$s ; pt of court al uitable fine or 1s just been taken by the passage of 
t g Act conferring upon the Supreme 
e it . | g by t tie urt the power to prescribe uniform 


iles of practice and procedure in ac 
include the great 
—— — — 


" rz b jority of civil jury cases in the Fed 
| yy . i ] , + 
( courts 


ms at law, which 








oil dons 














~ > he e mm . x * ul Attorney General Homer 

‘ W hi iO L } ummings, who actively urged the 

as i as Ut ton élter | enactment of the bill, hailed it as ‘one 

. | ‘yh f the most sweeping legal reforms in 
that i a ea tthe history of the United States.’ 

: Since 1789, the Supreme Court has 

im 00 N ' , eS 1 the statutory authority to promul- 

ase Vashingtot une 11, 440%. gate uniform rules of practice and pro- 

va ; Supreme Court Rules in Law Cases edure for the Federal courts in equity 

the % May 22 + a uses, which are the bulk of cases tried 

: QO ah 6 s ‘aililee ~eme Court Without a jury. It has similar power 

| sae, Wtishteel ~ it a alice n admiralty and bankruptcy cases. As 

1 mod's al ‘ esult, the Supreme Court has devel- 

ying : ed, the measu es ped a simple, uniform type of proce- 

i j S t e for these groups of cases This 

as : Stat t t edure is the same in all the Federal 

cus ¢ t vurts throughout the country, and it 








eliminates 


wn 
ve) 
on 


the old time per 
plexities and complications, and the de 


many of 


lays resulting therefrom. 


“On the other hand, since 1792, the 
\cts of Congress have provided that in 
actions at law the procedure in the Fed 
eral courts should be the same as that 
prevailing within the state in which the 
Federal court is sitting. The present 
statute on this subject, known the 
Act, dates back to June 1, 
1872, and provides in effect that the 
practice, pleadings and forms and modes 
of proceeding in district courts in civil 


as 


Conformity 


cases, other than equity and admiralty 
causes, should conform ‘as near as may 
be’ to the practice existing in the courts 
of the state within which such district 
court is held. The that for 
actions at law the [Federal courts have 
forty-eight different systems of proce- 


result is 


dure—some of them simple and some 
of them extremely complicated—de- 
pending on the state in which the court 
happens to be sitting. The phrase ‘as 
near as may be’ has only added to the 
confusion. 

“The bill just enacted seeks to put an 
end to these evils by empowering the 
Supreme Court to adopt and promul 
gate a uniform set of rules of procedure 
for all of the Federal courts throughout 
the United States. This tend to 
simplicity and the elimination of 
merous controversies over inconsequen- 


will 
nu 


tial points of practice and procedure. It 
will undoubtedly have the effect of ex 
pediting trials and away with 
many of the unconscionable delays that 
are the bane of our legal system. 

“The American Bar Association has 
been agitating for the simplification of 
Federal legal procedure since 1909, and 
its committees urging this reform have 
numbered among their members 
outstanding men as William Howard 
Taft, Louis D. Brandeis, Roscoe Pound, 
Samuel Williston, Joseph H. Beale and 
many others. 

“The Attorney General on March 14 
of this year, in an address delivered to 
the New York County Lawyer’s Asso- 
ciation, publicly President 
this 


doing 


such 


announced 
Roosevelt's endorsement of meas 
ure and said: 


Courts exist to vindicate and en- 


force substantive rights. Procedure is 
merely the machinery designed to secure 
an orderly presentation of legal contro- 
versies. If that machinery is so com 
plicated that it serves to delay justice 
or to entrap the unwary, it is not func- 
tioning properly and should be over 
hauled. 

“*When the details of procedure are 
prescribed by the statute, errors can be 
cured only by legislation 
follows regulation 


multiplicity until 


Regulation 
with bewildering 


there is created a 
























i 
396 
morass of laws in wh 
fession is mired.’ 


“He further stated 


“Our one great et R tj 
But surely the hour has struck. Let us 
not confess that we are so disorgan 
so indifferent, so lazy, so ineffectual and 


so impotent that we cannot marshal 
forces in behalf of a measure of reform 
which the leaders of the I 
long and so overwhelmingly approve: 

“During the 
the Attorney General announced that 
the proposed reform I 


course of this address 


dorsement of President unk] D 
Roosevelt. 

“A bill to effectuate tl vas 
drawn at the Attorney Genera P 


tion, and at his request it was int 
duced in both Houses. Great credit 
due to Senator Henry F 
Arizona, Chairman of the 
diciary Committee, and Congressman 
Hatton W. Sumners of ’ i 
man of the House Judiciary Committee 
whose energetic efforts did so much 


qe 


secure the enactment of this measure.” 


Declaratory Judgments 
In June the Senate passed S 
amend the Judicial Code by a 
new section to be numbered 274 D. p: 
viding for declaratory judgments. The 
bill had been reported on May 14 
the Senate Judiciary Committee by Ser 
ator King (Senate Report 1005 In 
recommending the enactment of this 
legislation, the report called 
to the activities of the American Bat 


Association, through its reé presentatives 
who in the past years have appx 1 be 
fore Congressional Committees and 


urged the enactment of this legislation 
In June Senator King made a fav 
able report without amendment on H. R 





4337, a similar bill, and unar 
mous consent that the vote whereby the 


Senate bill was passed be reconsidered 
and that House Bill 4337, passed by the 
House of Representatives May e 
considered and 1 
and the House bill passed. Th 
ure reads as follows 

“That 
March 3, 
adding 
new section to be 


assed This was done 


the Judicial Code, app: 
1911, is hereby amended by 


after sectio 


follows: 





“*Sec. 274D. (1) In cases of actual 
controversy the courts of the U 
States shall have power upon petitio 


declaration, complaint, or other appro- 
priate pleadings to declare rights ar 

other legal relatior f any interested 
party petitioning for such declaration. 
whether or not further 
be prayed, and such declaration sh 


force and effect of 


have the 


\ MERICAN 


BAR ASSOCIATION JOUR 


NAI 





udgment or decree and be reviewable 
such. 
‘(2) Further relief based on a 


; 


declaratory judgment or decree may be 
per. 


petitic mtoa 


granted whenever necessary or pr 
The application shall be by 
court having jurisdiction to grant the 
relief. If l 


the application be deemed 
sufficient, the court shal 





notice, require any adverse party, whose 
i I 


rights have been adjudicated by t 
declaration, to show cause why furthe 


relief should not be granted forthwitl 





**(3) When a declaration of right o 
the granting of further relief based 


shall 
of issues of fact triable by a 


thereon involve the determination 


jury, suc 





issues may be submitted to a jury in the 
form of interrogatories, with proper in 








structions by the court, whether a - 
eral verdict be required or not.’ 
Crime Bills 
The following measures relating to 


crime have been approved by the Presi- 

dent: 

230—An 

killing 
Approved 


+ ¢ nrovide 
Cl ‘U i} y iC 


oO! assaulting 


Public No 
punishment for 
Federal officers 
1934. 

Public No An Act applying the 


powers of the Federal Government, un 


231 


der the commerce clause of the Const 
tution, to extortion, by means of tele 
phone, telegraph, radio, oral message, o1 


1934 
a 
amend the 


p 
otherwise. Approved May 18, 
Public No. 232—An Act to 
Act forbidding the 
kidnapped persons in interstate 
merce. Approved May 18, 1934 
Public No. 233—An Act making it 


unlawful for any 


transportation of 


person to flee from 
one State to another for the put 
avoiding prosecution or the giving of 
testimony in cases \ 
May 18, 1934 

Public No. 234—An. Act to define 


certain crimes against the United States 


with the Administ: 


certain 


In connection 
of Federal penal and correctional insti 
tutions and to fix the punishment there- 
for. Approved May 18, 1934. 

Public No -An Act to provide 
punishment for certain offenses com- 


mitted 


235 


against banks organized or oper 
ated under laws of the United States 
Federal 
System. Approved May 18 
Public No. 246—An Act to extend the 
provisions of the Motor 
hicle Theft Act to other stolen property 
Approved May 22, 1934. 
3 


Public No. 293—An 


consent of Congress to any tw r more 


any member of the 


National 


States to enter into agreements or com- 





pacts tor cooperative effort and mutual 


assistance in the prevention of crime, 


On M i 





proved Pu 








y 24, 1934 








Municipal Bankruptcy A 


proved an Act t 
“An Act to est 
of bankruptcy t t 
States,” approve . 
amendatory the s 
thereto 
This law, w D 7 
the 73d Congre 
to the Bankrupt ! 
entitled “Provis t 
Temporary Aid t 
Debtors and t t 
thereof and for é 
The Act, whic t 
from the date it 
the declarati t t 
hereby found, dete l 
to exist a national 
increasing financial ties 
local governmenta \ 
imperative the é é 
bankruptcy powet e 
the United States 
Section 80 is e M 
Debt Readjustment € 
provisions of the S¢ 
pality or other | \ 
iny tate udi t 
miting the ge e 9 
ing) any county g vill 
parish, town, 
rated tax or spe é nt t 
and any scho ¢ t 
reclamation, levé ( 
Sanitary, port ent ‘ 
districts (hereinaft elerred to as 
‘taxing district’ pet 
stating that the ta 
vent or unable t € t 
mature, and tl rect 
plan of readjust t 
The petition m that lit 
owning not less ent 
in the case gat 
reclamation 
fifty-one per cent t e of 
other taxing d ted 
plan of readjust ting 
he general! t Act s s 
stantially t S at 
of the P o wit 
rail ads an € c rat 
Corporate Reorganizations 
On June 7 the ‘ rov 
Public No. 296, 7 ss, to f 
ther amend the Bank t t a 
ng Chapter V tit Si 
rel e Ww sé 
tions creating irt 
bankruptcy é n 
tions 
Securities Exchange Act of 1934 
On June 6, 1934, the President 
hI 701 7 3d neress 
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Alibi in Criminal Cases 











t May 16, Ser riebert, I t 
Senate Judicia ttee, submitted 
‘ 14 2955 
¢ t (S. Ret 14) on 8S. 2 
gulate t 1D1 in ¢ m 
> as cases, wit endment, subst 
t . ¢ I tne I as t 
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PROPOSED 193% AMENDMENTS 
TO CONSTITUTION AND 
BY-LAWS 


I. 


That Article XVIII of the Constitu- 
(entitled “Resignation of Mem- 
be amended by inserting after 
in the first line thereof, 
“and against whom no 


tion 


the word “dues” 
the following: 
complaints or charges are pending”; so 
that the said article shall read as fol- 
ArticLte XVIII. 


RESIGNATION OF MEMBERS. 


“A member not in default in payment 


of dues, and against whom no com- 
laints or charges are pending, may at 


any time file his resignation in writing 

th the Secretary, and it shall become 
effective as of the date it was filed when 
accepted by the Executive Committee. 
Executive Committee may rein- 
state any member who has resigned, on 
his written application for reinstate- 
ment, without re-electing him, if his ap- 
plication is filed within one year after 
the acceptance of his resignation by the 
Executive Committee 


The 


II. 


That sub-paragraph (b) of 
Article VIII of 
(which section relates to the authority 
and duties of the Committee on Profes- 
Ethics and Grievances) be 
striking out the 
“when consulted by any member of the 
\ssociation or by any officer or commit- 
tee of a state or local bar association” ; 
so that said sub-paragraph (b)_ shall 
read as follows: 


Section 


the By 


+? 


13 of Laws 


sional 


amended by words 


(b) Be authorized to express its 
opinion concerning proper professional 
or judicial conduct, but such opinions 
shall not deal with questions of judicial 
decision or judicial discretion, and shall 
not be given until considered by the 
committee and approved hv a majority 
thereof. 


ITT. 


That sub-paragraph (c) of Section 
13 of Article VIII of the By-Laws 
which section relates to the authority 
and duties of the Committee on Pro- 
fessional Ethics and Grievances) be 
amended by striking out the words “or 
in the ninth line thereof and 
y acding to said paragraph a new sen- 
tence reacing as follows: “The Com- 
mittee, after notice and opportunity to 
be heard have been given, is authorized 
in its discretion to administer a private 
censure to a member of the Association 
without recommendation or reference 
thereof to the Executive Committee” ; so 
that said sub-paragraph (c) shall read 
as follows: 
Be authorized to consider all in- 


private 
} 


(c) 





formation as to the professional conduct 
and, except as hereinafter limited, the 
judicial conduct of any member of the 
Association and to proceed in accord 
ance with rules adopted and approved 
as provided in sub-paragraph (d) of 
this section, upon its own motion or 
upon complaint preferred. The commit- 
tee shall not consider questions of judi 
decision or discretion. After a 
hearing thereon the committee may rec- 
ommend to the Executive Committee the 
public censure or expulsion of 
member and such censure or expulsion 
shall become effective on the Executive 
Committee’s approval of such recom- 
mendation. The committee, after notice 
and opportunity to be heard have been 
given, is authorized in its discretion to 
administer a private censure to a mem- 
ber of the Association without recom- 
mendation or reference thereof to the 
Executive Committee. 


cial 


such 


IV. 

That Section 13 of Article VIII of 
the By-Laws (which Section relates to 
the authority and duties of the Commit- 
Professional Ethics and Griev- 
ances) be amended hy adding thereto a 
new paragraph to be designated sub 
paragraph (e), sub-paragraph 
shall read as follows: 


tee on 


which 


(e) When complaints are made to 
the committee against lawyers who are 
not members of the Association, 
committee shall be authorized to recom- 
mend to the member of the General 
Council in the state or territory in 
which the case arises to take suitable 
proceedings before the state or local bar 
association of said state or locality or 
institute disbarment proceedings, and it 
shall be the duty of the member of the 
General Council to so proceed under 
said recommendation.” 


said 


V. 

That Section I of Article XII of the 
By-Laws (entitled “Sections—General 
Regulations”) be amended by striking 
out the first sentence thereof and insert- 
ing in lieu thereof the following: “Each 
Section shall meet annually in connec- 
tion with the annual meeting of the As- 
sociation and shall hold its sessions at 
such times as the Executive Committee 
may direct”; so that said Section | shall 
read as follows: 

Section 1. Meetings of Sections.— 
Each Section shall meet annually in 
connection with the annual meeting of 
the Association and shall hold its ses- 
sions at such times as the Executive 
Committee may direct. No meeting of 
a Section shall be held during the hours 
when a meeting of the Association is in 
session. 
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A new edition of a Great Legal Classic 


DANIEL 


NEGOTIABLE INSTRUMENTS 


y 
THOMAS H. CALVERT 


Of the Raleigh, North Carolina Bar, author of the sixth edition of Daniel on 
Negotiable Instruments, and formerly judge of the Superior Courts of North 
Carolina 


Twenty years have passed since the publication of the previous edition and perhaps in r 
other period of our legal history have there been so many changes in the law and in th 
conception of rights and liabilities, especially in regard to corporate relations 


Notwithstanding the adoption of the Un‘form Negotiable Instrument statute by 
States, the Congress for the District of Columbia, and by the Territories, it is very 
portant to have a comprehensive and historic treatment of the subject, and in this editior 
we have combined the exposition of the common law of negotiable instruments or of tl 
law merchant with a discussion of the effect of the Negotiable Instrument statute 


Three volumes Twenty-five do 





Now in its Fifth Printing 


TRIAL MANUAL FOR 
NEGLIGENCE 
ACTIONS 


SYDNEY C. SCHWEITZER 
of the New York Bar 


An authoritative manual of procedure of approximately 1,000 pages analyzing the 
gence action from its preparation to the conclusion of the trial, pointing out, NOT 
ABSTRACT GENERALITIES, but by actual questions how to prove the factu 
negligence, the injuries, medical expenses, financial loss, etc., et< 


Instead of telling what acts constitute negligence, this work explains HOW to prove tha 
2 specific act constitutes actionable negligence. All sorts of varied types of accident cases 
are carefully analyzed and the questions necessary in each instance to make out a prin 
facie case are set out in clear understandable fashion, with full explanatory notes 
similar treatment is accorded the subjects of proving the injuries and the pain, suffering 


lity and expenses incidental thereto; loss of time, wages, impairment of ear: 
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AGAINST THEM 


INJUNCTIONS AND ATTACHMENTS AGAINST NAT- 
IONAL BANKS IN STATE COURTS, AND 


AS FIDUCIARIES 





Protection 
sue against National 
Decisions 


an 
ot Statute 


of Functioning of National Banks as Federal Agencies Is Object of Provision 
Section 5242, Revised Code, That No Attachment, Injunction or Execution Shall 
Banks before Final Judgment in Action in State Courts 
searing on Provision—National Banks as Fiduciaries and Applicability 

to Trust Arm of Their Business, etc. 





By Hon. Emmet H. WILSON 


udge of 


ONGRESS is t expressly authorized by the 
Constitution of the United States to create or 


ovide for the creation of banks or other corpo- 


tions. Such authority is implied from the provision 
which, after enumerating the powers expressly grant- 
1, declares that ‘ ress shall have power “to make 


necessary and proper for carry- 
foregoing powers, and all other 
onstitution in the Government 

in any department or officer 
vision authorizes Congress to in- 


laws which sl 

into executior the 
ers vested by this ( 
the United States 


eal This 


rate a national bank, authority to confer the char- 

ing implied as appropriate to carry out powers 

xpressly giver nd to give to United States courts 
sdiction of suits by and against such bank.* 


Paramount Authority of Congress Over National 
Banks 


National bar re instrumentalities of the Fed- 
government, created for a public purpose, and as 
ly subject to the paramount author- 
States. Any attempt by a state to 
s absolutely void if such attempt 
f the United States, frustrates 
legislation, or impairs the effi- 
of these agencies of the government to dis- 


f the Unit 
ntrol their affairs 

flicts with the laws « 
r 7 


purpose of nat nal 


irge the duties the performance of which they 
vere created.* | eress is the sole judge of the ne- 
essity for creating national banks, and the states can 


either exercis ntrol over them nor in any wise 
ttect their ope except in so far as Congress may 
create carries with it the power 
preserve . 
Such banks institutions, and for 
instituted are national 
Within constitutional limits they 
yntrol of Congress, and are not to 


juasi-public 
*h they are 
their chara 
subject to tl 


interfered wit! state legislative or judicial action, 
xcept so far as the law making power of the govern- 
c 
mM" ‘ 4 Wheat Ss if, 4 L. ed. 579 
Ost ted States Wheat. (22 U. S.) 788, 
e 204 R24 
4 Davis + t s ~ nes Rank. 161 T’. S. 275. 40 I ed. 709, 
S. Ct. 502 ¢ t Nat. Bank v. California, 262 U. S. 388, #7 
i 1080. 42 S 1992 Christopher Norvell, 201 U. S 
I af S ‘ 02 (1906): McClellan v. Chipman, 161 
c ‘7, 41:7 ‘ > S& Ce BS (12806 
} < nics’ Nat. Bank Dearing, 91 U. S. 29, 
7 g Pactham ¢ Iowa. 188 U. S. 220, 47 L. ed. 452 


288 rim, Rep. 522 (1908); First Nat. Bank v 


the Superior Court, Los Angeles, Calif. 


ment may permit. Congress has power to make any 
provisions which tend to promote the efficiency of these 
banks in the performance of the functions by which 
they were designed to serve the government, and to 
protect them, not only against interfering state legis- 
lation, but also against suits or proceedings in state 
courts by which that efficiency would be impaired.’ 

A national banking association is subject to the 
laws of the state wherein it is located, except as such 
laws may conflict with the paramount law of the United 
States.* If there be no conflict between the state law 
and the Federal law, the two may coexist and may 
be harmoniously enforced. The contracts and deal- 
ings of national banks are subject to the operation of 
general and undiscriminating state laws which do not 
conflict with the letter or with the general objects and 
purposes of congressional legislation. But if a conflict 
should exist, or if the state should attempt to restrain 
the national agency in the performance of its national 
functions, the state legislation necessarily would yield 
to the dominant authority of the Federal statute.® 

A state law giving a preference to a deposit by a 
savings bank in an insolvent national bank is invalid 
by reason of the Federal statute’® which requires a 
ratable distribution of the assets of insolvent national 
banks, and prohibits preferences made in contempla- 
tion of or after committing an act of insolvency." A 
national bank is not liable to the penalty for usury 
provided by a state statute."? A California statute'’ 
providing for the escheat to the state of all money de- 
posited with any bank to the credit of any depositor 
who had not made a deposit therein or a withdrawal 
therefrom for more than twenty years, is not applica- 
ble to deposits in national banks." 

Penal statutes of states are not operative against 
officers of national banks in their capacitv as such. A 
statute prohibiting banks from receiving deposits while 
insolvent, and prescribing a punishment for violation 
of such prohibition by any officer or agent thereof, is 


6. Ven Reed v. People’s Nat. Rank. 108 T’. S. 554. 49 T.. ed 
1'61, 25 S. Ct. 775, 3 Ann. Cas. 1154 (1905); Freeman Mfg. Co. v 
Nat. Bank, 160 Maes. 398, 85 N. E. 845 (1894) 

7. Chesapeake Bank v. First Nat. Bank, 40 Md. 269, 17 Am. Rep 
601 (1874) 

8. First Nat. Bank v. Com’r. of Corp’s., 
205 (192?) 

q Davis v 
California. supra 

0 S. secs. 5236, 5842 

11. Davis v. Elmira Savings Bank, supra 

12. Farmers’ & Mechanics’ Nat. Bank v. Dearing, sxora 

18. Cal. Code of Civil Procedure, sec. 1278, Stat. 1915, p. 107 

14. First Nat. Bank v. California, 262 U. S, 366, 67 L. ed. 1060, 
43S. Ct. 602 (1923). 


279 Mass. 168, 181 N. E 


Elmira Savings Bank, supra; First Nat. Bank v 
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invalid as to national banks.’ 
cashiers of banks from engaging in any other occupa- 
tion is not applicable to cashiers of national banks.**® 
[’mbezzlement by an officer or employee of a national 
bank is not punishable under state laws. 

Consistently with its authority to provide for the 
establishment of national banks, carrying, as it does, 
the power to protect them from any interference tend- 
ing to impede the performance of the activities for 
which they were created, and in order that such banks 
might freely function as Federal agencies, unhampered 
by preliminary process from state courts, Congress en- 
acted, in 1873, that no attachment, injunction, or exe- 
cution should be issued against a national bank before 
final judgment in an action in a state court.?® 

The first part of the section, which declares that 
certain transactions of a national bank are void if had 
after the commission of an act of insolvency, is de- 
rived from section 52 of the Act of June 3, 1864.'® 
The portion here under consideration, relating to in- 
junctions and attachments, first appeared in the Act 
of March 3, 1873, amending section 57 of said Act of 
1864.” In the revision of the statutes, section 52 of 
the Act of 1864 and the amendment to section 57 of 
the Act of 1873 were re-enacted as section 5242 of 
Revised Statutes." 


Attachments Against National Banks 


By reason of the provisions of the statute quoted, 
a writ of attachment against a national bank or its 
property may not be issued in an action in a state court 
before final judgment.?? 

Two of the earlier that the provision 
relating to attachments should be read with the pre 
ceding portion of the section, which related to trans- 
actions with banks after the commission of an act of 
insolvency or in contemplation thereof, and that the 
prohibition of attachments applied only to an insolvent 
corporation or one about to become so.2* In another 
case an attachment was held to be prohibited because 
a bank had committed an act of insolvency.24 Suhse 


quently, on the authority of Pacific National Bank v 


\ statute prohibiting 


17 


7 
cases held 


15 Faston v 
12 Am. Crim. Rep 
850 (1895) 

16 Allen v. Carter 

17. Com. v. Ketner, 92 372, 87 m ». 692 (1880); Peonle 
v. Fonda, 62 Mich rT, 26 Com. v. Felton, 101 
Mass. 204 (1889) 

18. 12U.8.C se 1 5. sec. 5241 “Transfers by bank 
and other acts in cont , I transfers of the notes 
bonds, bills of exchange or ther evide of det owing to any 
national banking as 1 all 
of mortgages, sureties decrees in its 
favor; all f thing for its 
use, or for the use of of i hareholder r creditors; and all pay- 
ments of money to I 1 l ommission of an act of in 
solvency, or in contemplatior le with a view to prevent 
the application of i prescribed by this chapter 
or with a view tc reditor to another, except in 
payment of its circulating r s, shall be utterly null and void; and 
no attachment, ] issued against such 
association or its action, 
or proceeding, in any 

19. 18 Stat. at 

20. 17 Stat. at L., ( 

21 R. S. 1878-4, p. 1019, now sec. 91 of Art. 12, U. S. C. A 

22. Pacific Nat. Bank v. Mixter, 124 U. S. 721, 81 L. ed. 567, 
8 S. Ct. 718 (1888); Chesapeake Bank v. First Nat. Bank, 40 Md. 269, 
17 Am. Rep. 601 (1874 first N Bank v. La Due, 89 Minn. 415 
40 N. W. 867 (1888); Saffo First Bank, 61 Vt. 878, 17 Atl 
748 (1889); McDonald v. Fir a ank, Ill. App. 868 (1891); 
Planters Loan & Sav. Ban 5 18 S. E. 187 (1892); 
Garner v. Second Nat , &. D. N. Y., 1895); 
Rosenheim Real-Estate » wv. Southert vat. Bank, 46 S. W. 1026 
(Tenn, Ch. App. 1897 i l supreme Court (1898); Bank 
of Montreal v. Fidelity Supp. 852, 17 N. Y. St 
Rep. 88 (S. Ct. Gen without opinion, 2N. Y 
667 (1889); Dennis \ i 59 Pac. 777, 78 
Am, St. Rep. 79 (1900) Bank, 178 
814, 66 N. E. 16, 105 p. 666 affirmed, s. c., 198 
U, S. 564, 49 L. ed. 1161, 25 S > 5, 8 Cas. 1154 (1905); 
Merchants Laclede Ban} Tr rocer Ala. 605, 39 So. 476 
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Mixter, the New York court abandoned its theor 
consideration should be given to the question 
ency.”*> In Georgia it was declared that 
ment could not issue before final judgment, 
the bank was solvent or insolvent.*' 

In an Illinois case in which an 
issued against a national bank, it was held 
of the general issue by the defendant wai 
in abatement.**7 But in a subsequent III 
defendant bank, appearing specially, m 
the attachment, and the order granting the mot 
affirmed.”® 

An appearance by the attorney for 
national bank and the interposition of its 
ment does not waive the question 
the court.2® A bond given by a natior 
solve an attachment against its prope 
the court, having no jurisdiction to 
ment, had none to require the bond 

An injunction sought by a natiotr 
sota to restrain the defendant from 
attachment in New York against the plaintiff ban! 
refused on the ground that the New Yor! 


tion would be a useless ceremony, 
defendant to desist from doing that 
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in the consignee’s attachment suit in ch 
ject the proceeds of the draft to his deman 
ages for breach of contract, there was 
against the bank, and the latter, like 
a mere claimant of the fund.*? 

An attachment against a bank as 
an attachment against the bank or its 
suit against it, within the meaning of the 
consideration, and may be maintained 
court.** 

Injunctions Against National Banks 

The section quoted is a complete bar to the 
ance of an injunction by a state court a 
banking association prior to final nd 
this is true where the bank has ceased t business 
and no longer exercises its function as a cal agent or 
governmental agency of the United States, and the sole 
controversy is between shareholders and directors.*" 
and where the bank is insolvent.** But this clause 
not limited to insolvent banks.** Thx 
an injunction restraining a bank 
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ruling was the face of an objection that the 
ment as an equitable execution and 
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the banl perty.* 
he right t 1e an injunction aghinst a national 
n a suit against it is not controlled by the ques- 
whether « the things sought to be controlled 
the court are the physical possession of the bank. 
; ey or securit lue to it from third persons are 
4 property and not subject to an injunction against 
. ballee.* 

Where a national bank sought to foreclose a chat- 
: ortgage by tice and sale, and the mortgagor 
ited a pr ng to have the foreclosure trans- 
rred to the superior court, that court had power to 


njunction restraining the sheriff 


proceeding with the sale, because the bank, hav- 

: indertake ts foreclosure to take advantage of 

statutes of tl tate, could not do so without also 
ae : g bound by tl ther provisions of the statute.*? 

Where an injunction was sought against certain 

viduals and national bank, restraining the indi- 

ials from demanding payment of a draft drawn 

Ss ler a letter of credit issued by the bank, and restrain- 


ing the same out of the petition- 
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Ss d hold the Federal statute was applicable 
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264 The statut s will be seen from the cases cited,* 
367 rohibits attachments against the banks and their own 
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upon property in possession of the bank and belonging 
to a third party.** The statute also forbids injunc- 
tions against banks before final judgment in order that 
their functions as governmental agencies may not be 
impaired, but in one case,** at least, the court concluded 
that a preliminary injunction might issue against a 
bank which did not affect the bank’s property. It is 
well known that national banks perform many acts 
that are not at all necessary to their existence as strict- 
ly banking institutions, and without the performance 
of which they could and would continue to function 
as national fiscal agencies. As will appear hereinafter, 
they are permitted to do these things in order that 
they may compete on equal terms with state banks.*’ 
The question then arises whether an injunction may be 
had before final judgment in a state court restraining 
a national bank from doing an act that is not a part of 
its duty or purpose as a national bank, the restraining 
of which does not interfere with or impair its func- 
tions as a national establishment. 

For the purpose of a more thorough considera- 
tion of this question, regard must be given to some of 
the functions that are performed by national banking 
associations, under authority of law, which have no 
connection whatever with the government or with the 
purposes for which the banks were authorized,—func- 
tions which are non-Federal and to a great extent non- 
banking. It cannot be said that the rendering of serv- 
ices as trustee or executor, or in any other fiduciary 
capacity, is a part of the banking business. In some 
states banks are not permitted to do a trust business and 
trust companies are not banks.** In the states in which 
state banks are not permitted to act in a fiduciary capac- 
ity, national banks are denied the privilege of so doing.*® 
In such states the banks, both state and national, func- 
tion satisfactorily,—evidencing that the power to do 
other than banking business is not indispensable to 
their well-being as banking institutions. In other juris- 
dictions state banks are authorized by law to act as 
trustees, executors, etc., and there the national banks, 
under the Federal law, are entitled to do likewise.*° 
The laws of some of these states, if not all, require a 
complete separation of the banking and fiduciary de- 
partments, with separated accountings, reports, and 
deposits of securities. The section of the Federal Re- 
serve Act above mentioned imposes the same condi- 
tions upon national banks which take advantage of its 
provisions. 

With these facts in mind, the query to be answered 
is whether an injunction against the trust arm of a 
national bank would be in violation of the Federal law.™ 
An examination of the history of the statute permit- 
ting national banks to act as trustee and of the reasons 
given by the courts in the decisions sustaining the power 
given by the statute will be helpful in arriving at the 
answer. 

A provision in the Federal Reserve Act,** adopted 
in 1913, enabled national banks, under rules and regu- 
lations of the Federal Reserve Board, to act as trus- 


45. Note 83, infra. 

46. Note 43, infra. 

47. Cas. cit. notes 56, 59, 60, infra. 

48. E. g. Trust companies in New York are not banks in the com- 
mercial sense of that word. Mercantile Nat. Bank v. Mayor, 121 U. S 
138, 159, 30 L. ed. 895, 903, 7 S. Ct. 826 (1886), affirming 28 Fed. 
776; Jenkins v. Neff, 186 U. S. 280, 46 L. ed. 1140, 22 S. Ct. 905 
(1902), affirming 163 N. Y. 320, 57 N. E. 408; s. c. 47 App. Div. 394, 
62 N. Y. Supp. 321. 

49. Cas. cit. notes 65, 66, infra. 

50. Fed. Res. Act, sec. 11 (k), note 58, infra; cas. cit 
59, 61, wfra. 

51 is U. 3.C A. 
S. Stat. at L., ch. 6, p. 261 


notes 56, 


sec. 91. Quoted in note 18, infra 
(Dec, 28, 1913). 
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tee, executor, etc. Shortly thereafter, the validity of 
this provision was questioned in Illinois** when a na- 
tional bank sought a writ of mandate to compel the 
Auditor of Public Accounts to issue a certificate of 
qualification authorizing it to act as fiduciary under the 
provisions of the Federal Reserve Act. The Illinois 
Supreme Court, in denying the writ, held that the 
power to act as trustee belonged strictly to the states, 
and that the attempt by Congress to exercise control 
over such power was “in contravention of state or local 
law,” and was unconstitutional 

The question also arose in Michigan,®® where seven 
justices held that the Federal statute was unconstitu- 
tional and one based his decision on the ground that 
the exercise of such powers by national banks would 
be in “contravention of state law.” The Michigan de 
cision was reversed by the United States Supreme 
Court,®® which held that the national bank should be 
considered as an entity, and that some of its functions 
should not be separated from the others; that if, by 
state law, state banking corporations or trust compa 
nies, which, by reason of their business, were rivals 
or quasi-rivals of national banks, should be permitted 
to carry on such business, national banks should have 
the same privileges. But it was pointed out that the 
general subject of regulating the character of the busi- 
ness of corporations acting in a fiduciary capacity was 
peculiarly within state administrative control, and, if 
not discriminatory or unreasonable, would be control 
ling upon banks created by Congress when they sought 
to exercise such fiduciary power ‘ 

The Federal Reserve Act was amended in 1918 
Objection had been made that the statute, as originally 
adopted, did not recognize the right of state officials to 
exercise visitatorial or regulatory power over the trust 
departments of national banks.*’ The national banks 
having been refused certificates, or having met with 
difficulty in obtaining them, from state officials author- 
izing their engaging in a fiduciary business, Congress 
amended section 11 (k)** by adding the requirement 
that national banks exercising any of the powers there- 
in enumerated should segregate all assets held in a fidu- 
ciary capacity from the general assets of the bank and 
should keep a separate set of books and records there- 
for. The amendment further provided that such 
books and records should be open to inspection by state 
authorities to the same extent as the books and records 
of state corporations exercising similar powers, and 
that where the state laws required corporations acting 
in a fiduciary capacity to deposit securities with state 
authorities for the protection of private or court trusts, 
national banks should be required to make similar de- 
posits, the same to be held in the manner provided by 
state law. 
as to the rights of national banks, the amendment also 
declared that, when state banks and trust companies 
came into competition with national banks, the exercise 


In order to remove any possible question 


53 ‘Section 11. The Federa 
empowered: * * * (k) To grant 
applying therefor, in 
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decision. People v. Russel, 2838 Ill. 520, 119 N. E. 617 (1918) 

55 Attorney General v. First Nat. Bank, 192 Mich. 640, 159 N 
W. 885 (1916) 

56. First Nat. Bank v. Fell 24 1. S. 416, 61 L. ed. 1288, 
$7 S. Ct. 734, L. R. A. 1918C, 283, 2 1918D, 1169 (1917) 
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of a will not previously probated, merges 
tional bank, the latter is not entitled to a 
unless authorized by state law.®* In 
County National Bank the court declare 
Congress had power to require courts 
tional banks as fiduciaries upon equal 
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the courts to be compelled to recognize as ; 
different corporation from the one appointed 
this reason that part of the bank consolida 
held to be unconstitutional. In affirmins 
in that case the United States Supreme ( 
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solidation Act was only to transfer the proj 
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states are not permitted to act as fiduciary. In the 
latter the prohibition extends to national as well as to 
state banks.** Congress has granted this privilege t 
national banks when their state rivals in the banking 
business have such power under state laws, and this 
for no other reason than to place the two classes ot 
banks upon an exact equality."* Trust business is 
strictly a state matter and under state control. Con- 
gress has no authority to provide for the incorporation 
of a trust company or to regulate such business.** As 
the trust business is not national in character and not 
subject to the control of Congress or of the Federal gov 
ernment, any company conducting such business is per 
forming state functions. Any attempt by Congress to 
prescribe conditions under which a trustee may act 
would be as devoid of force as would an attempt by 
a state Legislature to impose its regulations upon the 
conduct of the national banking business. Congress 
has not made such an attempt. It has gone no further 
than to empower the Federal Reserve Board to grant 
permits when applied for by national banks and when 
not in contravention of state law, and the permit may 
be granted only on condition that the banking business 
and the trust business shall be completely separated 
An examination of the regulations of the Federal Re 
serve Board will show how meticulously that Board 
has acted in requiring its permittees to segregate their 
two classes of business.*® 

When a national bank departs from its true put 
pose as a governmental agency, created for the per 
formance of Federal functions only, and conducts a 
character of business that is foreign to its original 
purpose and that is entirely under state supervision 
and control, should it not then, as to such business, 
be divested of all claim of immunity that was estab- 
lished as a protection to it in the execution of its 
duties of a Federal fiscal agent? An injunction may 
issue against it reaching property held by it for the 
benefit of another." It would be singular, indeed, if 
such banks could take advantage of state laws for the 
purpose of competing with state institutions in the 
conduct of state business, reaping such benefits as could 
be had therefrom, violate or evade those same laws, 
and upon being met with an injunction from a state 
court, seek shelter under cover of the Federal law that 
was intended only as a protection to it as a Federal 
institution. 

When a bank acts as trustee or as executor, it 
holds the property for the benefit of others, and when 
it assumes the responsibilities of a trust it subjects 
itself to the state laws governing the subject. An in 
junction against the bank affecting such property would 
not operate against the bank in its capacity as a banking 
institution, or as a Federal agency, and would not 
impair its assets. The injunction would reach and 
control property held by the bank for the use of the 
beneficiaries or of the heirs, and it seems logical that 
it would not be barred by the Federal statute in ques 
tion. 

Another question of greater difficulty, and one 
upon which no authority has been found, is presented 
when a national bank while acting as trustee for a 
person engages at the same time in regular banking 
transactions with the same person, commingling the 
fiduciary and the banking business. (This may or may 
not be good banking, but in actual practice it is some 


it., notes 65 and 6, infra 
74. Cas. cit.. notes 56 and 59, infra 
“as. cit., note 56, infra 
6. “Trust Powers of National Banks,” 
Board, as am. Oct. 17, 1930 

77 Cas. cit., mote 43, infra 
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times done.) If litigation arises between the individual 
and the bank, may the latter be enjoined before final 
judgment in the action? It frequently happens that 
after a trust has been created with a bank as trustee, 
the beneficiary borrows money from the bank, pledging 
as security an interest in the trust, or some of the 
property therein if the terms of the trust permit. Con- 
fusion as to accounts or some other controversy arises 
and a lawsuit results. The trust is in a department 
of the bank that is required to be kept separate and 
apart from the banking business, yet the customer is 
dealing with two departments of one institution—one 
in name and in fact, although theoretically separated in 
law. If the bank were enjoined in the pending litiga- 
tion from doing something that grows out of its bank- 
ing transactions, such as a sale of collateral, which 
it would not be enjoined from doing if the litigation 
were with some person who had no trust relations with 
the bank, but directly involving the preservation of the 
trust assets, would the injunction be in violation of the 
Federal law? If it were not enjoined, irreparable loss 
might be suffered by the individual whose property 
had been placed in the bank in a confidential trust by 
reason of his faith in the integrity of the bank, with 
which he had concurrently carried on ordinary banking 
business in the belief that because of the existence of 


the trust, if for no other reason, it would deal fa 
with him. The loss would more certainly occur if 
bank were insolvent. But it has been decided that 
matter of solvency does not enter into the detern 
tion of the power to enjoin the bank or to attach 
property.** The bank usually has an advantage 

the individual. It has possession of the property, 
keeps books of account, the law gives it certain power 
and preferences, and it is trusted by the individual 
least until the dispute arises. It may well be argu 
that an injunction in such a case would be for t! 
preservation of the assets of the trust, operating uy 
the trust property only and not affecting the assets 
the bank, yet if the bank held an assignment of 
interest in the trust or a part of the trust assets as 
collateral for an indebtedness of the beneficiary, the 
injunction would directly affect the bank’s assets. It is 
within the power of the bank to avoid such a situati 
by refusing to accept any of the trust property as col 
lateral and by refraining from commingling the bank 
ing transactions with the trust. If a bank by its own 
act places itself in the position indicated, it ought not to 
be permitted to object if the third party’s property is 
preserved in statu quo pending trial and judgment 


Cas. cit., notes 25, 26, and 87, infra 
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By Hon. WILLIAM D. GUTHRIE 


Ex-President New York State Bar Association and Association of the Bar of the City of New York 
Professor of Constitutional Law, 


Y PRESENT discussion of the vitally impor- 
M tant subject of the proposed Child Labor 

Amendment to the Constitution of the 
United States must necessarily be incomplete and 
inadequate because of the limited time. I shall 
have to confine myself to a consideration of its 
actual language, for that language will determine 
the extent and scope of the power which it would 
vest in Congress and the authority which it would 
grant to enforce the power through hundreds, if not 
thousands, of federal agents, inspectors, police, 
truant and other officers who would then be at- 
tached to federal bureaus centralized in Washing- 
ton. The exercise of the power by Congress would 
not be limited to the praiseworthy and good inten- 
tions and purposes and promises which are now 
being professed or avowed, no doubt mostly in good 
faith, by the advocates of the amendment. It is a 
power which could and ultimately probably would 
be exercised to its utmost extent, as was surely 
demonstrated to us in the case of the Prohibition 
Amendment by the extreme provisions to which 
Congress resorted in the Volstead Act. 

The language of the Amendment is: 

“Section 1. The Congress shall have power to 
limit, regulate, and prohibit the labor of persons 
under eighteen years of age.” 

Under long settled rules of constitutional law 
this proposed grant to Congress of “power to limit, 


*Radio Address over Station wor, Feb. 25, 1934 
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regulate, and prohibit the labor of persons under 
eighteen years of age,” is an unlimited power that 
could, to repeat, be exercised to its utmost extent. 
I have for many years been heartily in favor of pro- 
tecting children and preventing them from working 
in factories, mills, quarries, mines, and 
like employments under unhealthful and prejudicial 
conditions; but I am convinced that the power to 
regulate and control child labor should remain 
vested in the States as essentially a proper subject 
for local regulation and local self-government and 
that the attempt of the Federal Government to ex- 
ercise any such power would result in a failure just 
as complete, disappointing and disgraceful as the 
attempted enforcement of the Prohibition Amend- 
ment, and just as destructive and impairing of the 
benefits now existing under the Child Labor Laws 
of the several States as was the Volstead Act with 
regard to the local prohibition or temperance laws 
of the States. In other words, I am convinced that 
the Federal Government would fail in its enforce- 
ment just as fully and signally as it failed to en- 
force the Prohibition Amendment and with just as 
great confusion, demoralization and injury to so- 
ciety. 


The 


canneries 


language of a 


constitutional provision 
when the meaning is clear, always controls, and its 
scope is not limited by what was in the minds of 
some of its proponents or what they professed they 


wanted or intended or would be content with. No 
rule of constitutional construction is more firmly 
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in that t imited desires or good inten- 
r s of a constitutional amend- 

! é ts language is clear. 
( iry, it has been the settled 
the S e Court of the United States 
S s used in the Constitution of 
ited State | its amendments are to be 
ect according to their nor- 
ing, an that, where the in- 
s cle ( from the language used, 
! rot r construction and no excuse 
terpolatio1 lition or limitation Never- 
s. it is W ng contended, as Senator Wald 
effect contended today, and as the Secretary 
bor, Miss Perkins, and others are contending, 
t the operation of the proposed amendment will 
ted so as only to authorize or permit reason- 
Federal interference and regulation with re- 
he la children in factories, mills, 
mines and similar employm»nts, that it 
( s power only over the labor of 
en for hire nd nothing else” and not their 
he |] the home farm, and that it 
nly make permanent existing child labor 

ns contal! 1 in the N. R. A. Codes. 

Yet nothing | be clearer as a proposition 
titutiona than that the proposed Child 
4 r Amendt t is not so limited and that it 
confe Congress power of legislation 
broadest and most inclusive type and broader 
ny present state power not only as to the 
labor « ildren but likewise as to their 
labor ar t only as to physical labor for 
but unpai cal labor at home or on the 
f and mental effort or labor whether at 











y our dictionaries, you will 
find tion of the word “labor” 
sical o1 tal toil; bodily or intellectual 
Che les meaning is the same 
he Child r Amendment would constitute 
t mi the fs *, to the home and to 
cal self-g el - its language Con- 
ss could regulate the help children might give 
rents in the home or on the farm, and it could 
° regulate nd prohibit” any and all forms 
B tl gl he entire United States by any 
y ler en years 0 Furthermore, 
J erms V ze Congress practically to 
‘ te the education of children 
the ¢g limiting or regulating their 
] lal OT 
is said i rcular recently issued by the 
Labor Ar ment Campaign Committee for 
York Stat | given wide newspaper public- 
3 tv, that numer well-known authorities on con- 
; t 1] epeatedly exposed the alleged 
‘ s I have just expressed, whict 
: racteriz¢ this circular as “preposterous 
ns”; but it is to be noted that no supporting 
ments by a “authorities on constitutional 
: vere < However. it seems to me that 
i he time be it least a sufficient answer to 
1, perhaps erroneously or un- 
: l ‘authorities on constitutional 
é n the recent action of the 
i tion at the annual meeting in 
j st, 1933 t ‘resident, the Hon. Clarence E. 
: then d ssed various aspects of the Child 





Labor Amendment and among other things said: 
“It is the broadest grant of power ever attempted 
to be given to the National Government. No reason 
exists for the grant. It applies to agricultural and 
domestic labor, as well as every other exertion. It 
can be used to prevent children under eighteen from 
laboring, as well as nationalize education and be the 
basis for required military training. It is not a 
Child Labor Amendment. It was not so intended 
Although advocated by many well meaning people, 
it is a communistic effort to nationalize children, 
making them responsible primarily to the govern- 
ment, instead of to their parents. It strikes a blow 
at the home.” 

Thereupon, the Association adopted a resolu- 
tion disapproving the amendment, which resolution 
had been prepared and recommended by its Execu 
tive Committee, and which in part read :’ 

“Resolved by the American Bar Association 
that the proposed Child Labor Amendment to the 
Constitution of the United States should be actively 
opposed as an unwarranted invasion by the Federal 
Government of a field in which the rights of the in 
dividual States and of the family are and should 
remain paramount.” 

There only remains time to call your attention 
to the record of the proceedings in Congress in 1924 
when the Child Labor Amendment was passed. 
This record will most convincingly establish the 
broad purpose and far-reaching intent of its fram- 
ers and of the Congress that proposed it, and refute 
much that is now being urged in its support. It is, 
of course, the purpose and intent of Congress in 
1924, when the amendment was proposed, that can 
have any bearing or relevancy. The limited or 
qualified and more reasonable intentions now 
avowed, after the lapse of ten years and the affirma 
tive rejection meanwhile of the amendment by a 
majority of the State Legislatures, will have no 
bearing or pertinency whatever in the face of the 
contrary views entertained and declared in 1924. 
The Congressional Record shows that the wording 
of the Child Labor Amendment was intended to be 
comprehensive and all-inclusive and that Congress 
did not intend to use the word “labor” in any such 
limited meaning as is now asserted by the Secretary 
of Labor and others. Indeed, on April 26, 1924, 
fifteen amendments limiting the scope of the power 
of Congress were rejected in the House of Repre- 
sentatives and on June 2, 1924, eight similar amend- 
ments were rejected in the Senate. 

For example, in the original proposal for such 
an amendment, it was confined to the “employ- 
ment of persons under eighteen years of age.” The 
term “employment” as so used would have reason- 
ably implied “hired for pay” within the definition 
that, when a person is said to be “employed” in 
work for another, the service is generally under- 
stood to be for pay. However, the Chief of the 
Federal Children’s Bureau, Miss Grace Abbott, 
which Bureau was then and is now strenuously urg- 
ing the amendment, and in fact was its sponsor, 
objected before the Senate Committee to the use of 
the word “employment,” because, as she said,” “the 
children often work with their parents and are not 
on the payroll, and are not held to be employed, and 
1. Journal American Bar Association, October, 1933 number, pp 
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we feel that it is a dangerous word to use, as far stead Act with the prescription o 

as the protection of children is concerned, on that medical profession when found 

account.” And the broader and all-inclusive word treatment of grave diseases and th 
1 


man life.® 
Other instances of mistaken or 


“labor” was then substituted at her instance an 
request. 
In the House a colloquy took place between tions and reliances that power, 
Miss Abbott and members of the House Judiciary upon Congress, would not be unreas 
Committee* in which she admitted that the pro- pressively exercised, might be multi 
posed grant of power “would make no exception at were time. But the well-known and 1 
all” and “would include just as much regulatory I have cited ought to be sufficier 
power as to farming as it would with respect to against granting to Congress 
mines or any other work or occupation.” amendment an unlimited power ov 
Other enlightening and convincing evidence and homes and local affairs on the 
will be found in the Congressional Record which I tense that the power, if once granted, 
have not time now and here to quote; but Repre unreasonably, arbitrarily, or oppres 
sentative Ramseyer of Iowa who voted for the Interesting, if not ominous, 
amendment, stated the understanding and intent of many of the very same people who 
the House as follows :* the adoption of the Prohibition Amen 
“Under the proposed amendment, Congress will enactment of the oppressive and odiou 
have power to regulate the labor of a boy under the Act are now, with equally mistaken 
direction of his father as well as the employment haps equal error and blindness, even 
of the same boy when he works for a neighbor or agitating fo1 the adoption of tl 
stranger. . . . Congress will have the power to \mendment. 
‘limit, regulate, and prohibit’ the labor of girls Finally, I shall read to you admo 
under 18 years of age in the home and of | two great American statesmen who 
under 18 years of age on the farms. Gentlemen } to be given due weight and ought 
mit that the effect of the proposed amendment is mind by all in considering this ( hild 
just as I state it.” ment and its proposed centralizati 
Some of my hearers may recall, as I distinctly ton of unlimited power over the 
do, the representations and assurances that were country. 
made seventeen years ago in connection with the President Coolidge in May, 
Eighteenth Amendment. It was then, for example “No plan f centralization 
asserted that that amendment conferred on Con adopted hi did not result 
gress only a concurrent powe! * and did not confer tyranny, inflexibility, reaction, 
any power whatever to p ohibit non-intoxicating States should not be induced by coer 
beverages because it was plainly and clearly limited to surrender the management of their affairs.” 
to “intoxicating liquors.” Nevertheless, the limita And ex-Governor Smith in the October 
tion to concurrent power was wholly nullified and per of The New Outlook wrote as follows 
Congress in the Volstead Act proceeded to exercise “After careful. and I may say al 
supreme power and to prohibit al 
taining a half of one per cent of alcohol although the Child Labor Amendment, | wis 
such beverages were clearly and concededly non-in- in the negative. No one can ac 
toxicating and were authorized under state laws callous or indifferent to the nee 
Congress then exercised its power to the utmost won my service stripes in the 
and utterly disregarded and overruled the pleas _ ploitation of children many years ag 
and protests of the representatives of the more lib- were few enthusiasts, and many p 
eral States. nents. I find it difficult and distressing 
Again, when the Senate Judiciary Committe now mv loyal comrades of these ear! 
during the World War, in June, L917, reported have, however, learned in recent yeat 
favorably the proposed Prohibition Amendment, it Jessons of the Eighteenth Amendmen [ devoutl 
represented to ( CUGSSss SHG 6 the country at large hope that the people of this country will not pet 
that “alcohol would still | manufactured, distrib- mit themselves to be deluded by sentiment, tricked 
uted, and sold . . us use as a mediwme by false logic, coerced by minorities, o1 stampede 
and in the arts Wome — ' enter yer ee win. Never- by rhetoric, into a repetition of their recent monu 
theless, Congress in the Istead Act paid no at mental folly in attempting to legislate morality int 
tention whatever to this assurance, and to the cor . Fs . ys é, : 
the United States Constitution. it d 1ot seem 
possible that the same States which are relievin 
us of the curse of the Eighteenth Amendment will 
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‘its use as a medicine and in the arts.” I com 
mend to Senator Wald and his colleagues in the 
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say the earnest protest Justices of the Su 
preme Court in the case brought by Dr. Samuel W 
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CONSOLIDATION OF REPLIES TO UNAUTHORIZED 
PRACTICE QUESTIONNAIRE, WITH 
INTRODUCTORY NOTE 





By Joun G. JACKSON 


larch, 1934, the American Bar Association 
mimiuttee n the unauthorized practice ol the 


ent a questionnaire to various State, county 


bar ns throughout the country in 
erance rt \ssociation program to concen 
te the activiti f bar associations of the nation 
e or mort four selected subjects. The re 
e has be ratifying a! indicates the in 
terest the bar in this most important 
o far 158 estionnaires e been returned 
S citte es Wit the exception of 
. t southe l estern states, we believe 
: vel t estion! re present an ac- 
survé ut ed ractice as it exists 
en roughout tl ntry toda The absence of 
rns from f the s h and west prob- 
ndicates that unauthorized practice of the law 
t e state t umeient ute to arouse 

ct i ( the ba 
he re ite that the types of unau- 
é ( much the e throughout the 
t listricts the activities of no- 
es public es of the peace, small town bank 
nd real estate agents are most prevalent. In 
ban d complaint is made primarily of 
ctivitie ks | trust companies, col- 
_ or adjusters The activities of 
| iries pl tices of e peace, small town 
Cis kers 11 ( te agents in the rural districts 
e long be existence and owe their growth 
cx present t least in part to the scarcity of 
ner yrneys it stricts. The activities of banks 
trust ( collectic agencies and ad- 
poss t re apparently of more recent 
. gin at esult fron ympetitive commer- 
un t is be pute that unauthorized practice 
— e citi nvariably involves the direct 
oe icipation peration of members of the bar 
Wa esu enting questions involving the 
ns of Et nd involves separate committees 
Ms the Associa one dealing with questions of 
he ng with problems of unauthor- 
will ed practice use of this interrelationship, it 
not unnatural that the replies to the questionnaire 
requently we ased upon the Canons of Ethics, 
er tha strict consideration of unlawful 
actice by laymen or corporations. The answers 
re none thi on that account interesting and 
ormative e Committee has had prepared a 
solidatic e replies which substantially re- 
rs fects the vie xpressed. Complete accuracy was 
aa possible, for answers were at times qualified 
St n es ambiguous rhe consolidation 

lows 








hoy 


mmittee on Unauthorized Practice of the Law 


I. Existing Conditions 


Vhich of the following types of unauthor- 


ized practice are prevalent in your community 


ice 


\ 
(1) 


Nm 


\ . 
1S5s0¢ 


$y Corporations or Companies 
Banks and Trust Companies : 


(a) By the drawing of wills? 
Yes 78; No 62; No answer 17 
(b) By the drafting of other legal docu- 


ments for clients? 
Yes 79; No 63; No answer 16. 


Collection Agencies 


(a) By instituting actions through thei 
own attorneys in behalf of creditors, 
to enforce collections ? 

Yes 78; No 60; no answer 20. 

b) By advertising the furnishing of legal 
servicesf 
Yes 42; No 92; No answer 24 

(c) In any other way? 


Yes 52; Citing as instance, conduct 
ing suit in attorney’s name without 
his supervision. Employing 
stables; using specious process; mak 
ing bargains with attorneys or jus 
tices of the peace; handling bank 
ruptcy and insolvency claims 

No 6/7 ; No answer 39. 


Trade Associations and Clubs. 


con 


(a) By rendering legal services? 
Yes 46; No 95; No answer I/7. 
(b) By giving legal advice to members ot 


the Club, through an attorney 
by the society rather than by 
client? 

Yes 50; No 85; No answer 23 


Land, Title and Abstract Companies. 


pail 
the 


(a) By furnishing title opinions without 
title insurance? 
Yes 36; No 98; No answer 24. 

(b) By preparing escrow agreements? 
Yes 45; No 80; No answer 32 

(c) By doing a general conveyancing 
business ? 
Yes 52; No 77; No answer 29. 

Credit Associations 

(a) By soliciting representation of credi 
tors of an insolvent? 
Yes 63; No 70; No answer 25. 

(b) By employing an attorney on a fixed 


salary to represent solicited claims? 

Yes 28; No 101; No answer 29 
Property Owners’ Associations and Serv 
lations. 


By rendering to their members vari 
an at- 


(a) 


services through 


legal 


ous 
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torney paid by the association? 

Yes 16; No 119; No answer 23. 
Tax Reduction Bureaus, 
(a) By soliciting business for lawyers? 

Yes 17; No 120; No answer 21. 
Other business or commercial agencies. 
Furnish information from public records ; 

legal aid clinics. 

B. By individuals who are not members of the 
bar, in giving legal advice in return for payment of 
a fee, or performing various legal services such as 


(4) 


(38) 


preparing wills, escrows, deeds, mortgages and bills 
of sale, doing a general conveyancing business, ap- 
pearing before minor courts for their clients or cus- 
tomers, etc. 

(1) Justice of the 
Yes 76; No 63; 
Notaries Public. 
Yes 85: No 55; No 
Bankers. 

Yes 59: No 78; No answer 
Real Estate Agents. 

Yes 105: No 40; No answer 
Aucticneers. 

Yes 11; No 123; No answer 
Insurance Agents. 

Yes 40; No‘ 
Accountants 
Yes 46; No 91; No answer 21. 

Adjusters, in securing tort claims by 
solicitation, giving legal advice and settling 
or dividing fees with attorneys. 

Yes 57; No 80; No answer 21 

Disbarred and suspended attorneys 

Yes 18: No 120; No answer 20. 

Other lay individuals 

Yes 43: No 81; No answer 34 


) What other types of unauthorized practice 


Peace. 


No answer 19 


answer 18. 


16: No answer 22. 


(Y) 


(10) 


are also prevalent? 
1. Solicitation by attorneys—l4. 
Practice by court officials, etc.—®. 
Practice by laymen before Compensa 
tion Commission, etc.—® 
Practice by laymen in minor and pro 
bate courts—5 
3. Which of those types of unauthorized prac 
tice prevalent in your community do you consider 
most damaging to the public? 
Banks and trust 
Real estate 
Justices of 
Adjusters 
Notaries 
Collection 
7. Land, title a 1] 


) 
? 
do. 


companies—50 


II. Banks and Trust Companies 


1. Do the corporate fiduciaries in 
munity prepare (a) wills, or (b) trust agreements 
for their customers? 

Wills—68 ; Trust agreements 
2. If so, are these drawn up (a) by an attorney 
employed by the bank or trust company, or (b) 
without the aid of an attorney 

With an attorney—57; Without an 
ney 58. 

3. Is the situation in refe 

practice by banks or trust companies in your com 


your com 


Q 


attor 
to unauthorized 


rence 


munity better or worse than it was three years ago 


3etter—92; Same—28; Worse 
prevalent—1l2; No answer—] 
Conditions better due to agreem 
banks or trust companies o1 
ing of banks, etc. 

4. Do lawyers on a retainer from 
trust company in your community 
trust agreements for third parties, 
to the testator or the trustor, at the re 
trust company ? 

Yes 39; No 107; No answer ! 

5. Do other lawyers in your c 
whom clients are sent by banks or tru 
draw wills or trust agreements for such 
out charge to the testator or trustor? 

Yes 22; No 123; No answer 

6. Do banks or trust companies 
munity furnish customers with blank 
trust agreements, or other instrument 

Yes 57: No 89: No answer 

7. Does advertising by banks 


wit! 


bank or 


panies in your community directly 
offer services of a legal nature? If 
mit copies. 
Yes 42; No 107; No answer 
8. Have the corporate fiduciarie 
munity, either alone or in conjunctior 
Bar Association, agreed to or adopted 
tion of principles which provide against 
law by them? If so, include a copy he 
Yes 36; No 114; No answer 5 
9. Do banks and trust companie 
munity draw contracts, deeds or like instruments 
and make a charge therefor? 


Yes 38; No 111; No answer ¥ 
III. Collection Agencies 


1. Are collection agencies in 
quired to be licensed or bonded? 
Yes 60: No 85; No answer 13 
2. Do collection agencies in youl 
institute and prosecute actions in the nan 
tors, using attorneys whom they emplk 
claims which they handle for these credit 
Yes 83; No 62; No answer 13 
3. Do collection agencies in yout 
or assignees of creditors, institute actio! 
assigned claims and charge for legal 
rendered? 
Yes 40: No 98; No answer! 
4. Do collection agencies in yout 
advertise that they furnish legal service 
Yes 32; No 109; No answer 17 


associations in your 


P| 


5 Do credit 1 
employ attorneys to handle claims ot 
on a fixed salary? 


Yes 24: No 114; No answer 20 
IV. Service Associations 


1. Are there associations in your community 
landlords 
tions, owners associations, or other “pro 
tective” which furnish ‘ 
or, services, without additional charge 


assocla 


such as automobile associations, 
property 


organizations, 


} 


ieval advice 


to their indi 
vidual members? 
Yes 56: No 93; No answer Y 
If so, specify the nature of these 
Automobile associations 51 
and property 


Labor 


owners as> 


associathk 


unions or 
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dealet ssociation—1; Gasoline dealers 
1SSOK é 
V. Title and Abstract Companies 
Do title 1 abstract companies in your 
ity furnish title opinions without insuripg 
Ye 9; } - No answer 13 
2 Do the ive an opinion s to title. not pre- 
‘ hy la é 
Yes 26 9: No answer 33 
3 «Do ther escrow agreements? 
Yes 43 83; No answer 32 
4. Do the general conveyancing busi- 


Yes 45: } 84: No answer 29 


VI. Law Agencies Acting Without a Lawyer 


| & ! volume, of the unauthorized 
tice it nmunity would you estimate is 
lucted by lavmen or law organization without 
terposit the proceedings of any lawyer, 
1 large part, a majority, less than half, a small 
or none 
All—1 rze part—18: Majority—5; Less 
tha 15; Small part—67; None 
19: ) swer— 2h 
2. How f this tvpe of unauthorized 
tice by | consists of 
1) t fting of ills, contracts and 
O nstruments, and the giving of 
le ice? 
\ll—7 : Large part—27 ; Majority—25; 
Le than half—15; Small part—42; 
None 14: No answer—28. 
(1 Conducting legal proceedings before 
justices of the peace; bankruptcy 
dministrative commissions, 
et 
0: Large part--8; Majority—3; 
I than half—7; Small part—56; 
N 54: No answer 33 
VII. Remedies 
] a) H ttempt been made to bring 


ittornevs engaged in any branch of unauthorized 
practice before the grievance committee of your as- 
ciation or state bar association? If so, 
th what result? 

Yes 32: No 110; No answer 16. 

t consider this a feasible and ef- 
fective procedure? 


Yes 81: No 34; No answer 43. 
2, Doy ve a statute in your state forbid- 
ling the practice of law by corporations and lay- 
en? If so, please give the citation. 
Yes 123: No 19: No answer 16 


3. Whicl f the following methods do you re- 
ird as most effective to be used by bar associations 


- others in curt ig unauthorized practice? 


Crimi1 rosecution—48; Injunction—51] ; 
Quo warranto proceedings—13; Contempt 
of court—51: Complaint to grievance com- 
mittee—60: None—1; No answer—27. 
4. Which, if any, of the above has been used 
-essfully by ur bar association? 
Crim rosecution—10; Injunction—12; 
Ou uinto—3; Contempt—16; Com- 


mmittee—29; None— 


ievance ct 








88: No answer—18. 

5. Has your association been successful in se 
curing the agreement of individuals or associations 
not to further engage in complained of acts of un- 
authorized practice? 

Yes 50; No 76; No answer 31. 

6. Give the name and citation of any case or 
cases which have been decided in your city, county 
or state within the last three years relative to such 
unauthorized practice, and add any unreported de 
cisions of the lower courts. 

92 cases reported. 

7. Please report any cases of this character 
now pending in the courts of your city, county or 
state. 

43 cases pending. 


VIII. Handling of Cases of Unauthorized Practice 


1. Has your association a regular committee 
on unauthorized practice? 

Yes 84: No 68; No answer 6. 

2. Has your association made any official at 
tempt to stop unauthorized practice in your com 
munity, either by court action or through negotia- 
tion? If so, please specify. 

Yes 70; No 77; No answer 11. 
3. Do you or would you prefer to report cases 
of unauthorized practice to a state bar association 
committee on this subject for action rather than to 
handle them locally? 
State bar—75; Locally—53; Either or both 
under special conditions—15; No answer 
—15. 

4. What do you consider as the most impor- 
tant steps to be taken in your community to reduce 
or eliminate unauthorized practice? 

Publicity and education of public—32 (in- 
cludes warning to offenders and attorneys) ; 
Enforcement of existing law—51; Legis- 


lation (or amendment thereof)—21; Ac- 
tion against cooperating attorneys—14; 
negotiation with offenders first—15; Ac- 


tive bar—27 ; Improvement of the bar—9. 
5. Please add any comments, suggestions or 

incidents of interest, affecting the consideration of 
the subject of unauthorized practice of the law. 

New York and Chicago feel 95 per cent 

practice due to cooperation of attorneys. 

Warning notaries public when license re- 

newed successful. 

Impossible to stop notaries, justices, bank- 

ers, real estate agents in rural districts. 

Improve personnel of bar. 

Action by bar associations. 





Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of such 
matters may be presented, the editors of this Journal assume 
no responsibility for the opinions in signed articles, except to 
the extent of expressing the view, by the fact of publication, 


that the subject treated is one which merits attention. 

















TENTATIVE PROGRAM OF FIFTY SEVENTH 
ANNUAL MEETING 





Several Sessions Devoted to Presentation and Discussion of 


National Bar Program —Lor 


Tomlin and Former Governor Miller of New York Among the Principal Speakers 


Important Matters to Be 
Business 
Unusually 


Sessions — 


Full and Varied — 


Special Committees 


Presented in Reports of Committees and Sections at 
Programs of Sections 
Meetings of 


and Auxiliary Bodies to Be 
Certain Standing and 


Scheduled 





Tuesday Afternoon, August 28, 1:30 o’clock 
Milwaukee Auditeriun 
Address of When 
Response. 
Annual Address by the President of the Associa- 
tion 
Announcements 
Report of the Secretary 
Report of the Treasurer 
Report of the E Comnittee 
Statement work of the 
Law Institute, William Draper Lewis, 
Report of the National Con 
Uniform State |] 


xecutive 
American 
Director 
Commis 


Phillips, 


concerning the 


ference of 
sioners on Orie | 
President 

(State Delegations will 
session to nominate members to fill 
eral Council and to elect State 


aws 


the 
icancies on Gen 
Councils for each state 


meet t the close of 


Tuesday Evening, August 28, 8:30 o’clock 

Milwaukee 

Address by The Rt 

Lord of Appeal in Ordinary 

Election of 
vacancies. 


luditorium 


Honourable Lord Tomlin, 


members of General Council to fill 


10:00 o’clock 

Ball Room, Schroed 

Reception by the 
Dancing 

Wednesday Morning, August 29, 10:00 o’clock 
Milwaukee lud fitortum 

Report of Conference of al 

gates, Robert H 

REPORTS O1 

Citizenship, James M 


President Association 


Association Del 
N. Y 


COM MITTEES 


Jackson, Jamestown, 


American Phila 
delphia, Penn. 
Jurisprudence 
Everett, Chicago, III 
Federal Taxation, 
ington, D. C 
Commercial Law 
Lashly, St. Louis, Mo 
Admiralty and Maritime Law, I 
Seattle, Wash 
Commerce, Rush C. Butler, Chicago, Ill 
Practice of Law in District of Columbia, 
Bright, Washington, D. C 
Judicial Salaries, Alex 
N. 
Administrative Law 
D.< 
Noteworthy Changes in St 


Chamberlain, New York, N. Y 


Beck, 


Edward W 


and al Xeform, 


Maurice Morris, Wash 


Leorge 


and Bankruptcy, Jacoh M 


Bogle, 


awrence 


Frank S 


ander B idrews, Raleigh, 


Louis G. Caldwell, Washing 


ton, 
itute Law. 


Joseph P 


410 


Legal Aid Work, 
Mass 
Facilities of the 
Oliver Murdock 
Wednesday Afternoon, August 29, 2:00 o’clock 
Milwaukee Auditorium 
NATIONAL BAR PROGRAM 
Subject: “Criminal Law and Its Enforcement 
Report on the work of the 
Law and the result of the questionnaire, 
Miller, Durham, N. C., Chairman of the 
Criminal Law 
Address by 
General of the 
Discussion 
Wise.; Guv R 
Devaney, Chief 


Reginald Heber 


Law Library of Cong1 
Washington, D. C 


Section rimina 


Ih B. Keenan, 
United States 
led by George A 
Crump, Los Angeles, Ca 
Justice of the Supreme 
nesota; Floyd E. Thompson, Chicago, III 
General Discussion 
‘A Program for Dealing with the 
Problem” will be presented by Willian 
member of the Committee of 
Bar Association 
Thursday Afternoon, August 30, 
Auditorium 
NATIONAL BAR PROGRAM 
Subject: “The Effect of the Unauthor 
of Law on the Administration of Justice.’ 
Report on the work of the Standing 
on Unauthorized Practice of the Law 
Questionnaire, by John G. Jackson, New 
Chairman of the Committee. 
Address by Silas H. Strawn, Ch icag 
Discussion led by Charles A. Bear: 
Calif.; George E. Brand, Detroit, Mict 
Henry Cohen, New York, N. Y. 
General Discussion 
Thursday Evening, August 30, 8:30 o'clock 
Milwaukee Auditorium 
Address by Carl McFarland, Helena, Montan 
“Administrative Agencies in Government and Effect 
Thereon of Constitutional Limitations.’ 
(Prize-winning essay in the ducted by 
the Association under the terms of the Erskine M 
Bequest. ) 
Address by 
former Governor of 
Modern Trends.’ 
Friday Morning, August 31, 10:00 o'clock 
Milwaukee Auditorium 
REPORTS OF SECTIONS 
International and Comparative Law, Jo 
more, Chicago, III 


J ( Se] 


Bowman, 


lwaukee, 


Executive 


2:00 o'clock 
Milwauk cee 


{) ikland 


Julius 


contest cor 


Re ss 


Nathan L 
New 


Miller, New York, N. Y.., 
York, “The Constitution and 


hn H. Wig 


4 
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rance | rthur T. Vanderbilt, Newark, Election of officers and members of Executive 
Committee, 
egal Educati nd Admissions to the Bar, John Miscellaneous unfinished business. 
| Clark, N rk, N.Y. Friday Evening, August 31, 7:00 o'clock 
lineral | \ es W. Finley. Bartlesville, Okla (Ball Room. Schroeder Hotel) 


itent, Trademar nd Copyright Law, Jo Baily ; 
le aie” Annual Dinner of members, ladies and guests 


nry G. Wells, Boston, Mass 


R Commarea Tentative Programs of Com- 


nendments leral Securities Act of 1933, : ; 
wt ee | Kan. mittees, Sections and 
nternational Relations, John H. Wigmore oat 
—- pa ee Other Organizations 
municatior n W. Guider, Washington, Standing Committee on Communications 
Monday Afternoon, August 27, at 2 o'clock 


lle t ie ek ee oo he as os 
rona , Jackson John W. Guider, Chairman, Presiding 


The Committee on Communications will hold an 


Friday Afterno on, August 31, 2:00 o'clock open meeting, at which all members of the Association 


iuditoriu who are interested are invited to be present, for dis- 
D BAR PROGRAM cussion of the report of the Committee, the Communi- 
Subject: “Appointment versus Election of Judges.” cations Act of 1934, recently enacted, and for the for- 
Report by Aust Cannon. Cleveland. Ohio, ulation of a program of work for the Committee 
mn of { tee on Tudicial Selection of the during the coming year. 
rence f Bar lat 1 Delegates, on the result , 7 i 
e questionna n Judicial Selection Special Committee on Federation Taxation 
Addresses | V. McNutt. Governor of In Tuesday Morning, August 28, at 10 o’clock 
Joseph I nnell, Boston, Mass George Maurice Morris, Chairman, Presiding 
neral Discu Speakers : 
Report of | Section, Edward R. Finch, Roswell Magill, recent Special Legislative Repre- 
York, N. ¥ sentative of the Treasury Department,—*“Trends: With 
Reports of ¢ ttees Particular Attention to the Revenue Act of 1934.” 
deral Ju ppointments, John W. Davis, Robert H. Jackson, General Counsel for the 
York, N. Bureau of Internal Revenue,—‘Policies of the Bureau 
Coordinatio1 e Bar. Jefferson P. Chandler. f Internal Revenue.” 
Angeles, Ca Robert N. Miller, Washington, D. C.,—‘Corpor- 
Municipal 1 Charles W. Tooke. New York, ate Reorganizations: Where Are We Now?” 
General Discussion. 
Canons of Et Charles A. Boston, New York, Members in attendance will be requested to sub- 


mit suggestions for the guidance of the Committee 
Grievances, Arthur E : — 
R Special Committee on Municipal Law 
Award of / n Bar Ass tion Medal Monday Afternoon, August 27, at 2 o’clock 
Report of n of neral uncil Charles W. Tooke, Chairman, Presiding 





M, WHERE SESSIONS OF MEETING WILL BE HELD 
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“Legal Problems Affecting the Non-Federal 
Phases of the Public Works Program.’—Paper by 
Hon. Frederick Wiener of the Federal Emergency Ad 
ministration, Washington, D. (¢ 

“State Receiverships of Municipal 

Paper by Dr. Wesley A 
United States Chamber of 
led by David M 


Corporations 


Sturges, Legal Adviser, 
(ommerce 
Discussion Wood, New York, 
B. ws 

“Immunity of Municipal Corporation 
Liability.” Paper by Dr. Edwin M 


University. 


ort 
Yale 


from 
Borchard, 


Conference of Bar Association Delegates 
Monday Morning, August 27, at 10 o’clock 
Address by Chairman Robert H. Jackson, James 

town, N. Y. 

Reports of Committees 

Bar 
ef 

Cooperation Between Press and 
Sherriff, Chicago, III 

Judicial Selection, A. V. Cannon, Cleveland, Ohio 

Rule-Making Courts, Frank W 
Grinnell, Boston, Mass 

State Bar 
Mich. 

State and Local Bar 
Minneapolis, Minn 

Accident Litigation 
delphia, Pa. 

Reports will be presented or 
Howard D. Bailey, of Syracuse, 
ence J. Hartley, of Duluth. Minn., members of the 
Committee, in opposition to the views expressed in the 
report presented by Mr. Drinker 

Mr. Arthur A. Ballantine 
will speak in support of Mr. Dri 

A number of other sp¢ 
later, will discuss this important subject 

Appointment of Nominating Committee 

Monday Afternoon, at 2 o’clock 
Accident 


Reorganization, Philij Wickser, Buffalo, 


Bar, Andrew R 


Power 


Integration, Essery, Detroit, 


Activities, Morris B. Mitchell, 


Henry S. Drinker, Jr., Phil: 
this subject by Mr 


N. Y., and Mr. Clar 


New York, N. Y., 
iker’s report 


be announced 


| 
akers, to 


Reports Liti 


General Discussion of on 
gation. 

Report of Nominating Co 

Election of Officers of Conference of 
ciation Delegates 


Unfinished Business. 


Asso 


Bar 


Monday Evening, at 7 o'clock 


Schroeder Hotel 
Annual Dinner of Delegates, Ladies and Guests, 
in cooperation with American Judicature Society 
Thursday Morning at 10 o’clock 
Joint Meeting of Section of Legal Education and 
Admissions to the Bar and Conference of 
Bar Association Delegates 
Address by John Kirkland Clark, Chairman of 
Section of Legal Education and Admissions to the Bar, 
“Qualifications for Bar Admission; a Sketch of 
Progress in Raising Standards.” 
Appointment of No ting ( 
Addresses by 
Hon. Orie L. Phillips, Judge of 
Circuit Court of Appeals for the 
‘Building a Better Bar.” 
Dean Henry M. Bates, 
Law School, “Tmproving 
Lawver’s License Through Nat 
Harold B. Beitler, Former 


‘ommittee. 


the United States 
Tenth Circuit, 


University of Michigan 
Qualifications for a 
ial Cooperation ” 
President of the Penn- 





Sar Association,—‘The Court 


sylvania 
i Standards.” 


ing Admission 
General Discussion 

Report of Nominating Committe 
Election of Officers of Section of 
Admissions to the 


ind Bar. 


Section of Criminal Law 
Monday Afternoon, August 27, at 2:30 o'clock 
Justin Miller, Chairman, Presiding 
Report of Chairman. 
Report of mecretary. 
Report of Committees on 
Cooperation with American Lav 
B. Warren, Shreveport, La 
Cooperation with American 
tion, Willis Smith, Raleigh, N. ( 
Cooperation with American 
Sanford Bates, Washington, D. ¢ 
Criminal Procedure, James ] 
ington, Ind. 
Medico-Legal Problems, Albert 
Personnel in Law Enforcemet 
Waite, Ann Arbor, Mich. 
Psychiatric Jurisprudence, Rolli 
lowa City, Ia 
Appointment of Nominating ( 


Wednesday Evening, at 7 o’clock 


Dinner for Members, Ladies 

Subject for Discussion—“Th« 
Treatment of the Offender After 
Sanford Bates, Director, Federal Bureat 
Speakers : 
James A. Johnston, Warden Federa 
Francisco, California, “Prison | 
Lewis E. Laws, Warden, Sing Sit 
ing, N. Y., “Prison Administration.” 


San 


Thursday Morning, at 10 o'clock 
Addresses by: 
O. W. Wilson, Chief of Polic« 
Chairman of the Committee of 
sociation of Chiefs of Police 
American Bar Association —‘ Com 
tion for the Prevention of Crime.” 
J. Edgar Hoover, Chief, Bure 
United States Department of Justice, 
\pprehension.” 
Joseph B. Keenan, Assistant Att 
United States——‘“Federal and Stat 
Report of Nominating Committe¢ 
Election of Officers. 
Unfinished Miscellaneous Business 
Thursday Afternoon, 12:30 o’clock 
Luncheon Meeting of Council 


the 


Section of Insurance Law 
Monday Morning, August 27, at 10 o’clock 
Arthur T. Vanderbilt, Chairman, Presidir 
\ddress of Welcome by H. J. M 
Commissioner of the State of Wiscor 
Response by Chairman of Insurance: 
Report of Secretary. 
Report of Committee on Healtl 
surance Law, Frank E. Spain, Chm 
Address by Remington 
“Bogus Claimants and Malingerers.” 


Rogers 











Report ec 
" H va vn C} 
\ddress Walter S 
Co [Texas 
opie 
Re ( 
se A. Mill 
\dd 5 erick § 
~~ ( sa New 
e Field 
Report & 
posed Ins Code, \W 
\ppointment Nomiunatir 
Monday Afternoon, 
Report of nittee on | 
ce Lav \ ihn. ( 
\ddress | ( ence 
ce Com: of M 
Sé N i] 
‘ { or c he \ + 
a? { Ins 
Dennsite in Workmen af 4 
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so ( 


ssa usetts 








omobile Insurance 


Pope, Casualty Insur- 
’roposed Uniform 
isualty Insurance Law, 


og. Jersey City, 
Problem in the Insur- 


Kellogg 


ttee on Amendments to 


L. Clark, Chm. 
ommiuttee 
at 2 o'clock 

lelity and Surety In- 


W. Hobbs, Former In- 


and Special 
Convention of Insur- 
al Council of Work- 
“Qualifying Bonds 
r Other 


npensation ¢ 


Report of Committee on Fire Insurance Law, 
Lionel P. Kristeller, Chm. 

Address by Lionel P. Kristeller, Newark, N. J., 

“An Analysis of the Appraisal Clause of the Stand- 

ard Fire Insurance Policy.” 

Report of Committee on Life Insurance Law, 
Thomas B. Gay, Chm 

Address by John Ferris Handy, Associate Coun- 
sel, Massachusetts Mutual Life Insurance Company, 
“Anticipatory Breach of Contract in so far as It Af- 
fects Life Insurance.” 

Report of Committee on Marine Insurance Law, 
George S. Brengle, Chm. 

Election of Officers. 

Monday Evening, at 7 o’clock 

First Annual Dinner for Members, Ladies and 
Guests 

Address by Wesley E. Monk, General Counsel, 
Massachusetts Mutual Life Insurance Company, “In- 
surance in the Depression and Beyond.” 

Address by L. Barrett Jones, Jackson, Miss.,— 


“Yarns.” 
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Thursday Morning, August 30, at 10 o’clock 

Report of Committee on Qualification and Regula- 
tion of Insurance Companies, Howard C. Spencer, 
Chairman, 

Address by Howard C. Spencer, Counsel to the 
Title and Mortgage Rehabilitation Bureau of the New 
York State Insurance Department,—‘‘Some Legal As- 
pects of the Guaranteed Mortgage Company Rehabil- 
itation Program.”’ 

Report of Committee on Unemployment Insurance 
Law, Charles Denby, Jr., Chm. 

Report of Committee on Workmens’ Compensa- 
tion and Employers’ Liability Insurance Law, John W. 
Cronin, Chm. 

Address by John Henry D. Sayer, Former Indus- 
trial Accident Commissioner of New York,—“The Re- 
alities of Workmens’ Compensation—A Contrast Be- 
tween Theory and Practice.” 

Report of Committee on Automobile Guest Legis- 
lation, Harry E. Rodgers, Chm. 

Report of Committee on Federal 
Legislation, Arthur Gray Powell, Chm 

Address by Zechariah Chafee, Jr., Professor of 
Law, Harvard University —‘“Extension of Federal In 
terpleader to all 

Report of Nominating Committee 

Election of Officers. 


Interpleader 


Jusiness.” 


Section of International and Comparative Law 
Monday Afternoon, August 27, at 2:30 o’clock 
Business Meeting of Council and Section. 
Tuesday Morning, at 10 o’clock 

INTERNATIONAL LAW: 

Address by Bainbridge Colby, Former Secretary 
of State,—‘The Johnson Act and International Debts.’ 

Discussion led by James Grafton Rogers, Boulder, 
Colo. 

Report of Committee on 
Commercial Treaty with Russia, 
New York City, Chm. 

Report of Committee on Cooperation with Ameri- 
can Society of International Law, American Law In 
stitute, American Branch of International Law As- 
sociation, and American Foreign Law Association, 
James O. Murdock, Washington, D. C., Chm. 

Appointment of Nominating Committee 


Essential Features of 
Franklin Russell, 


Wednesday Evening, at 7 o’clock 
Dinner for Members, Ladies and Guests 
(Speakers to be announced later.) 
Thursday Morning, at 10 o’clock 
COMPARATIVE LAW 
“Methods of Avoiding International Double Taxa 
tion” —Mitchell B. Carroll, New York City 
Report of Committee on Powers of Attorney in 
Latin-American Countries, David Grant, New York 
City, Chm. 
Report of Nominating 
Election of Officers. 
Miscellaneous Unfinished Business 


Committee 


Judicial Section 

Tuesday Morning, August 28, at 10 o’clock 

Hon. Edward R. Finch, Chairman, Presiding 

Address of Welcome by Hon. Marvin B. Rosen- 
berry. Chief Justice, Supreme Court of Wisconsin 

Response to Address of Welcome 

Appointment of Nominating Committee 

An Appraisal of the Work of the American Law 


Institute as Submitted to the Public 

Charles E. Clark, Dean of the School of Law 
Yale University, William Draper Lewis, Directo: 
the American Law Institute, and others wh: 
study to the work of the American Law Institut: 
take part. 

Report of Nominating Committee 

Election of Officers. 

Wednesday Evening at 7 o’clock 
Joint Dinner of the Judicial Section and the 

National Conference of Judicial Councils 

Edward R. Finch, Presiding Justice, Appel 
Division of New York, and Chairman of the Judi 
Section, will preside. 

Addresses by: Hon. Frederick E. ¢ 
Judge, Court of Appeals, New York; Roscoe 
Dean, School of Law, Harvard University ; Harve 
Harrison, Attorney of Little Rock, Arkansas 

Thursday Morning, at 10 o’clock 
Joint Meeting of Judicial Section and National 
Conference of Judicial Councils 

Arthur T. Vanderbilt, Chairman of the Natio 
Conference of Judicial Councils, Presiding 

General Topic: “How Shall Procedure B« 
scribed ?” 

(a) “By Laws Enacted by the 
Hon. Fred M. Wylie, Former Assistant 
eral of Wisconsin. 

(b) “By Rules Promulgated by the 
Carl V. Weygandt, Chief Justice of the Supr 
of Ohio ; 

(c) “By Rules Originating in the Jud 
cil,” Hon. Edson R. Sunderland, Professor at Law 
the University of Michigan, and Secretary of the 
dicial Council of the State of Michigan 

General Discussion. 


nave g1 


rane, 


Section of Mineral Law 
Monday Afternoon, August 27, at 2 o’clock 
James W. Finley, Chairman, Presiding 
Reading of Minutes 
Disposition of Routine Matters 
Appointment of Nominating Committec 
Address by Hon. Elmer Thomas, United State 
Senator from Oklahoma,—“The New Dollar.’ 
Tuesday Morning, at 10 o'clock 
Dailey, Chicago, IIl., 
Making.’ 


Mineral 


Address by Francis L. 
“Valuation of Natural Gas Leases for Rate 

Report of Committee on Conservation of 
Resources. 

Reports of State Committees on Cor 

Unfinished Business. 

Report of Nominating Committee 


National Conference of Commissioners on Uniform 


State Laws—Forty-fourth Annual Meeting 
Schroeder Hotel 
Tuesday, August 21, to Monday, August 27, 
inclusive, 1933 
Tuesday, August 21, 9:30 A. M. 
Section and Committee Meetings 
2:00 P. M. 
First Session of Conference 
1. Address of Welcome 
2. Response Thereto. 
3. Roll Call 
4, Reading of Minutes of 
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\ppointment of Nominat- 
President 

reasurer! 

Secretary 

Executive Con 

g _ommiuttees 


| Committees 


(tne (Lommiuttees 


Wednesday, August 22, 9:30 A. M. 


ferred Section and Committee Reports 
il Draft of Foreign Corpora- 


idoption of the Act already 


ve Draft of Uni- 


Draft of Uni 


Acts Submitted 
Aeronautics Acts. 
23, 9:30 A. M. 

Draft of U 


iform 


Thursday, August 


aerat Tentative 


of Court of Ap- 
1 Meeting as repre- 


‘ 
ati 


Friday, August 24, 9:30 A. M. 

Consideration of First Tentative Draft of Pro- 
posed Amendment to Uniform Negotiable Instruments 
Act Covering Investment Securities. 

. 2:00 P. M. 

Consideration of First Tentative Draft of Pro- 
posed Amendment to Uniform Negotiable Instruments 
Act Covering Investment Securities. 

Consideration of First Tentative Draft of U:i- 
form Business Records as Evidence Act. 

Consideration of First Tentative Draft of 
form Composite Reports as Evidence Act. 

Consideration of First Tentative Draft 
form Judicial Notice of Foreign Laws Act. 

Consideration of First Tentative Draft 
form Official Reports as Evidence Act. 

4:30 P.M. 
Reports of Committees on Memorials. 
8:00 P. M. 

Consideration of Third Tentative Draft 
form Trust Administration Act. 

Consideration of Third Tentative Draft 
form Trustees’ Accounting Act. 

Saturday, August 25, 9:30 A. M. 

Consideration of Fifth Tentative Draft of 
form Acknowledgment of Instruments Act. 

Consideration of Second Tentative Draft of 
form Civil Depositions Act. 

2:00 P. M. 

Consideration of First Tentative Draft 
form Presumption of Death Act. 

Consideration of First Tentative Drafts of Other 
Proposed New Uniform Acts. 

Monday, August 27, 9:30 A. M. 

Consideration of First Tentative Drafts of Other 
Proposed New Uniform Acts. 

Unfinished Business. 

New Business. 

Adjournment 


Uni- 
Uni- 


Uni- 


Uni- 


Uni- 


Uni- 


Uni- 


of Uni- 


Section of Patent, Trade Mark and Copyright Law 
Monday and Tuesday, August 27 and 28 


Jo Baily Brown, Chairman, Presiding 


Sessions will be held at 10 A. M. and 2 P. M. 
on Monday and at 10 A. M. on Tuesday. 

Reports of Section Committees and new matters 
that may be brought up will be presented and con- 
sidered. 

Wednesday, August 29, at 7 o’clock 


Annual dinner for Members, Ladies and Guests 


Section of Public Utility Law 
Monday, August 27, 9:00 A. M. 


Meeting of the Council. 
10:00 a. M. 

Address of Welcome, Andrew R. McDonald, 
Commissioner, Public Service Commission of Wis- 
consin and Vice-President of National Association of 
Railroad and Utilities Commissioners. 

Address by Henry G. Wells, Chairman of Section. 

Appointment of Nominating Committee. 

Report of Standing Committee to Survey and Re- 
port as to Developments During the Year in the Field 
of Public Utility Law,—Richard J. Smith, Chairman, 
New York City. 

Address by Richard T. Higgins, Chairman, Con- 
necticut Public Utilities Commission and President of 
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the National Association of Railroad and 
Commissioners. 


Discussion. 





2:15 P. M 

Report of Committee on State and Federal Func- 
tions in the Regulation of Electric Utilities,—Lowell 
M. Greenlaw, Chairman, “oo ro, Ill. 

Address by Elmer A ith, Chicago,—“Emer 
gency Rate Orders and the Du ie Process Clause.” 

Discussion. 

Tuesday, August 28, 10:00 A. M. 

Report of Committee on the Legal Aspects of 
Modern Regulatory Problems of Transportation, 
C. M. Updegraff, Chairman, University of Iowa. 

Address. (Speaker and subject to be announced 
later. ) 

Discussion 

Report of Nominating Committee 

Election of Officers 

Unfinished Business 

Adjournment. 

Wednesday Evening, August = at 7:30 o'clock 

Annual Dinner of Members, Ladies and Guests 


Proposed Section of Real Property Law 
Organization Meeting 

Tuesday Morning, August 28, at 10 o’clock 

1. Call to order and statement of province of 
Section and outline of probable activities—R. G. Pat 
ton, Chairman of Committee on Organization. 

2. Selection of Temporary Chairman and Secre- 
tary, and. announcement of Committees on By-Laws 
and on Nominations 

3. Conflict of Interest between Air-Rights and 
Ground-Rights, Nathan William MacChesney, of the 
Chicago Bar. 

4. The Unfortunate Status of Certain Features 
of Real Property Law, and Suggested Remedies 
Everett Fraser, Dean of the College of Law, Uni- 
versity of Minnesota. 

5. Revenue or Enforcement Interests; Suggested 
Remedies,—Charles C. White, Cleveland, Ohio 

Luncheon Meeting, at 12:30 o’clock 

Report of Committee on By-Laws by Mr. Henry 
Upson Sims. 

Announcement of Clinic for Examiners of Home 
Owners and Land Bank Loans. 

Thursday Morning, August 30, at 10 o’clock 

1. The Evolution now taking Place in the Prin- 
ciples of Real Property Law—Charles E. Clark, Dean 
of Yale Law School ; Lewis M. Simes, Adviser for Re- 
statement of Property, American Law Institute. 

2. Report of Work being done by other Real 
Property Groups—Walter J. Trogner, Minneapolis, 
Minn. 

Round Table Discussion 

Report of Nominating Committee. 
Election of Officers and Council. 
6. Adjournment. 


wm Ww 


Association of Bar Journal Editors 
Luncheon Meeting 
Schroeder Hotel, Wednesday, August 29, at 12:30 
Rly 
Frank P. Barker, Chairman, Presiding 


Conference on . Personal Finance Law 


Annual Luncheon Meeting 
Milwaukee, Wisconsin, Friday, August 31, 1934, 
12:30 P. M. 





Utilities 








Edmund Ruffin Beckwith, New York, Chai: 
International Association for the Protection 
Industrial Property 
(American Group) 
Annual Luncheon Meeting 
Schroeder Hotel, Wednesday, August 29, at 
o’clock 

Committee Reports and Recommend l 

United States Delegates, now in England att 
ing the London Conference, will render reports at 
meeting. Such reports should be of great inte: 
many of the recommendations of the grou 
been presented on behalf of the United States and 
appearing to have been adopted 

Election of Officers. 

Members of the American Bar Association 
may be interested are cordially invited to attend 
luncheon and meeting, reservations for which ma 
made at the General Headquarters Hote 


Junior Bar Conference 

A session for the organization of the Conferer 
consideration and adoption of By-Laws, nomination 
election of officers, and the consideration of the s 
and plan of work of the Conference, will be held Mor 
day afternoon. Short addresses will be made at tl! 
session by members of the Organization Committ 
and members of the Executive Committee of the Ar 
erican Bar Association. 

Sessions will also be held on Tuesday mornitr 
and Thursday morning, at which discussions of som 
of the problems of the younger lawyer will be had 





and one or more addresses will be delivered 

A dinner of the Conference will be held on Mor 
day evening or on Wednesday evening 

Detailed program of the meeting will be publis! 


in the August issue of the JouRNAI 





National Conference of Bar Examiners 
Tuesday Morning, August 28, at 10 o’clock 
Address by Chairman, Charles P. Megan, (¢ 

cago, Illinois. 
Address by Lloyd Garrison, Dean of the Law 
School, University of Wisconsin. 
Other Speakers to be announced later 
Wednesday Evening, at 8: 30. o’clock 
Round Tables. (Speakers and subjects to be 
nounced later. ) 


Meetings of Law School Alumni Associations and 
Legal Fraternities 

The following Law School Alumni Associations 
will hold luncheons during the Annual Meeting of 
American Bar Association in Milwaukee. The chair 
men in charge of arrangements, and place and time 
of luncheons will appear in a later announcement 

University of Chicago Law School Alumni; C 
lumbia Law School Alumni; Harvard Law Schoo 


Alumni; University of Illinois Law School; University 
of Iowa Law School Alumni; University of Michigat 
Law School Alumni; Northwestern University Law 
School Alumni; University of Virginia; Vanderbil 
University Law School Alumni; Wisconsin Lav 
School Alumni; Yale Law School Alumni 

The following Legal Fraternities will hold meet 
ings in Milwaukee: Phi Delta Phi, Phi Delta Delta. 

The Texas members of the American Bar As 
sociation will also hold a luncheon during the Annual! 


Meeting 
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Arrangements for Annual 
Meeting 
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National Conference of Commissioners on Uniform 
State Laws 

The next Annual Meeting of the Conference will 
be held at the Schroeder Hotel, Milwaukee, Wisconsin, 
beginning Tuesday, August 21, 1934. 

Applications tor hotel reservations should be made 
to the Executive Secretary of the American Bar Asso- 
ciation, 1140 North Dearborn Street, Chicago, Illinois. 

Transportation 
Reduced Rates for Milwaukee Meeting 

Application for reduced rates for members who 
will attend the annual meeting has been favorably 
passed upon by the Transcontinental and Western 
Passenger Associations, and those purchasing round- 
trip tickets will be able to secure the same for one and 
one-third of the current one-way first class fare. 

Members living east of Chicago who wish to attend 
the Century of Progress Exposition may arrange for 
stopover privileges, and members living west of Chi- 
cago may either purchase tickets on identification cer- 
tificates furnished by the Association and arrange with 
local agents for special routing, enabling them to stop 
in Chicago on going or returning trip; or, they may 
purchase the special rate tickets issued because of the 
Century of Progress Exposition to Chicago, to be sup- 
plemented by round-trip ticket to Milwaukee, which 
during the Exposition may be purchased at special 
rates. 

Special summer excursion fares on a lower basis 
than those allowed by identification certificates will be 
available in Pacific Coast territory and adjoining states. 
Members living in Arizona, California, Idaho, Mon- 
tana, Nevada, Oregon and Washington should consult 
local ticket agents with respect to such summer fares. 

Identification certificates will be sent to all mem- 
bers of the Association in advance of the meeting, and 
will be accompanied by detailed information concerning 
the dates on which tickets will be sold, together with 
instructions for using the certificates. 
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{ Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 
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the embodiment of a goodly share of that technical 
knowledge and skill which have played a major part 
in our industrial growth. It has fought many battles 
and won many victories in the cause of political and 
economic freedom for the masses. Organized labor 
was instrumental in creating the American system of 
free public school education. It was in the vanguard 
of the movement for universal manhood suffrage. The 
statute books of our states are replete with testimony 
to the diligence and success with which organized labor 
has fought for legislation governing child labor, women 
workers, workmen’s compensation for industrial in 
juries, wage payments, hours of labor, factory sani- 
tation, etc., Such have been the achievements of 
organized labor’s “non-partisan political policy.” It 
has not fought for a party; it has fought tooth and nail 


etc. 
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for and against candidates and proposed legislation 
which it has considered contributory to or inimical to 
its best interests. 

The objectives of organized labor are manifold 
It first and always fosters collective bargaining between 
employers and union representatives. It seeks to 
shorten hours and gain for labor its 
full share of the benefits of increasing technical eff 
ciency in industry. Especially during depression (its 
contention runs) hours must be reduced and work 
spread as one step in caring for unemployment. Lip 
service at least is given to a program for national eco- 
nomic planning. The 1919 convention of the American 
Federation of Labor overwhelmingly endorsed the 
League of Nations and this action has never been re- 
versed or modified. Organized labor believes thor- 
oughly in a policy of immigration restriction in the 
manner now accomplished through the quota law. Its 
legislative program, somewhat broader than in past 
decades, urges old age pension legislation by states, 
state compulsory unemployment insurance supple 
mented by the federal government, free public employ 
ment agencies, and free higher educational opportuni 
ties for workers and their children 

Of especial interest to members of the legal pro 
fession is James Wilson’s statement of organized 
labor’s attitude toward the structure and procedure of 
our judiciary : 

“Labor feels, as do others, that there should 
be more and more a relaxation of the rigidity of 
pleadings where words or phrases count for so 
much and abstract principles of right and justice 
for so little. It feels that there should be a greater 
speed in handling cases coming before the courts ; 
that common law doctrines of pleading and prac- 
tice should be abolished where they interfere with 
or retard expeditious handling of cases. And 
above all it feels that outworn precedents of a by 
gone day should be discarded and that present-day 
principles and standards should be the guide in 
applying and deciding cases arising out of the 
complexities of modern-day civilization. In other 
words, labor advocates and insists that future ad 
ditions to our judiciary, both state and federal, 
should be from those who have a liberal trend of 
thought, who do more than blindly follow prece 
dent and who are alive to the changing aspect of 
our modern industrial activities 

“Labor realizes furthermore that this involves 
a campaign of education starting in the law schools 
To this end it would be glad to see more emphasis 
given to economics in the pre-legal courses, more 
emphasis given to sociology and kindred subjects 
Then again it feels that the time is ripe for some 
time and study to be devoted to trade union law 
so-called, especially the application of the law to 
trade unions as contrasted with the application of 
the same law to other organizations and other fac 
tors.” 
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United States. By 
Florence M. Warner 3. hicago: University of 
Chicago Press. Pp. xi, 227.—In any popular move 
ment there is the danger of the form ultimately super 
seding the spirit and this danger is particularly likely 
to affect the work of tl uvenile Court. The perfect 
system inclines to routi th its business-like pre 
1 real spiritual values 


cision, and not always can » find 
and business efficiency combine This thought should 


Juvenile Detenti 
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be kept in mind by all who are associated with 


important reclamatory movement. 

Child-offenders have, in some way or other, t 
kept under observation to discover the causes of wt 
doing and to decide on the appropriate remedy. T} 
are dangers in the Congregate System and to re 
good service the conscientious social worker 
carefully the most approved methods 

A principle underlying the Juvenil 
one that social workers and officials having 
children should remember, is that the av 
not as bad as he looks or acts—a whole 
for your mystification. Sometimes he appeat 
and most indifferent when in reality his hear 
for real friendship and understanding 
therefore, concerning his actions, should 
or superficial. He should be studied with 
and sympathy 

As an aid in this direction an 
a group of experienced workers, 
Warner has been making a survey 
detention homes and methods of cari 
wards in the larger centres throughout 
otates. 


The conclusions arrived at are now 
book form for the consideration of social 
certainly should be read and reflected up 
those who are actively engaged in Child \ 
book is replete with suggestive thought 
thrown out are acted upon, the result 
greater efficiency and many young lives 
safeguarded in their expanding years 
Government Director of Children’s Aid w 
forty years, I can most heartily commend 

Toronto, Ontario 


One Thousand Juvenile Delinquent 


Glueck and Eleanor T. Glueck 1934. Caml 
Harvard University Press. Pp xix, 341 
[Thousand Juvenile Delinquents” is 
the Harvard Crime Survey series 
to study the results of handling boys 
child guidance clinic (the Judge Baker 
and by the Boston Juvenile Court. Th 
study were selected from those wl 
ferred to the clinic from the court 
to 1922 
While much information on the 
the local court and clinic as well as on 
grounds of the cases handled is given, the real 
tion of the study seems to lie in the attempt to < 
statistically how the boys were handled b 
clinic and what happened to them tl 
The post-treatment outcomes, that 1s 
after the cases in the course of time left 
jurisdiction, were far from encouraging 
whelming majority of the boys recidi 
adults one or more times—that 
lhe successful outcome, as judged by 
any further official delinquency five 
ceased to be charges of the juvenile c 
what pronounced in cases with the most favorable 
social background factors and in cases where the court 
had fully carried out the clinic’s treatment recon 
mendations. But even here the percentage ot 
ful adjustments is far from impressive 
One wonders—and the Gluecks di 
the juvenile court and the child gt 
specialized children’s agencies have pt 
to society But such a verdict would 
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xviii, 233.—This book is a careful study, in the nature 
of an audit report, on the cost of the administration of 
justice in Ohio for the year 1930. It is a part of the 
general study of judicial administration in Ohio con- 
ducted by the Institute of Law of the Johns Hopkins 
University, working in conjunction with the Judicial 
Council of Ohio and the Ohio State Bar Association. 

This book is evidently an answer to a demand on 
the part of legal writers or investigators that the sub- 
ject “Administration of Justice in Ohio” be approached 
scientifically. It deals scientifically with the cost to the 
state, counties, cities, villages, and townships of the 
administration of justice. 

It answers many expensive questions—expensive, 
because they required a tremendous amount of investi 
gation and computation of figures from statistics com- 
piled for entirely different purposes. 

What does the state expend annually for the ad 
ministration of justice? For the administration of 
criminal justice? What do the counties, cities, villages, 
and townships spend for the same purposes ? 

How much does each citizen pay toward this bill 
of the state, county, and city? 

What is the largest item of expense, in the ad 
ministration of justice, for the state, for the county, 
for the city? 

All these and many other similar questions are 
answered for you by Ruth Reticker. She explains 
fully the basis of her computations, and just what 
elements are included and excluded in her figures. So, 
if you care to, you may change her figures about and 
arrive at other totals more suitable for your particular 
purpose. 

The total expenditure of public money for the 
administration of justice in Ohio for the year 1930 was 
approximately $38,500,000. The state government paid 
16.6 per cent of the total bill, the county governments 
35.6 per cent, the city governments 44.3 per cent, and 
the villages and townships 3.5 per cent. Receipts cred 
ited to the administration of justice in Ohio for 1930 
amounted to $6,838,608 

Those interested in the subject of the administra- 
tion of justice, civil or criminal, cannot help but receive 
valuable sidelights and information upon the many dif 
ferent elements involved by a reading of this book. It 
furnishes a firm foundation upon which the investigator 
can build his edifice of reform or expansion. 

GeorGce A. BowMAN. 

Milwaukee 


The Commerce Clause of the United States Con- 
stitution 3y B. C. Gavit. 1932. Bloomington, In- 
diana: The Principia Press, Inc. Pp. liii, 568.—This 
book is based on those decisions of the United 
States Supreme Court which involve constitutional 
questions under the commerce clause. Eight hundred 
and thirty-nine decisions are digested and listed chrono- 
logically in an appendix. Four other appendices 
classify the decisions on the bases of constitutional and 
unconstitutional congressional and state regulation 

Dean Gavit does not attempt to reconcile, by re 
liance on novel theories, the conflicting views expressed 
in these numerous decisions since 1824, when the com- 
merce’ clause first came before the Court. But the 
work is more than a mere compilation of these de- 
cisions ; instead it is an orderly and compact analysis 
of the decisions in three hundred and eighty-three 
pages of text. without lengthy excerpts from the opin 
ions The chapters are logically developed and system- 
atically divided into sections and sub-sections so that 
one seeking specific information can easily find it 
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Some of the chapters deal with what is commerce, the 
right to engage in interstate commerce, what is regula- 
tion, state and congressional regulation, and the due 
process clauses. 

The work is a study of the judicial interpretation 
of this constitutional provision and is not a history of 
congressional legislation under the commerce clause. 
It is to be regretted that the law review material and 
the earlier works on the same general topic were not 
listed as this would have made the study more useful 
as a reference book. 

J. S. WATERMAN. 

University of Arkansas School of Law. 

The Patent Royalty Contract. By Max W. Zabel, 
1933. N. Y.: Prentice-Hall, Inc. Pp. 262—This prac- 
tical book covers the legal requirements, general effects, 
and proper wording of agreements for licenses under 
patents. It states the general principles with a citation 
of most of the pertinent cases after each statement to 
which the reader may go for discussion of the law on 
that particular subject. In a later portion the author 
gives the wording of clauses for a wide variety of 
license provisions. The phraseology suggested is clear 
and concise, and should be of substantial help to an 
attorney who has not developed his own terminology 
and technique for such instruments, or where a new 
point is met by him. In some cases, of course, the at- 
torney would find it necessary to amplify the clauses 
given in order to meet the facts of the particular case 
in hand. Viewed as a whole, this book will be found 
to be a convenient collection of cases, a concise state- 
ment of the most often involved principles of law re- 
lating to licenses, and a help in determining the proper 
wording of a license provision on most of the points 
that may have to be covered. It is not understood that 
the author intended to express his opinion as to any 
disputed law points, and the text should not be used or 
cited per se as an authoritative statement of the law. The 
book should be regarded as a working manual to be 
checked by reference to the cases cited on any point 
where there may be complications or fine distinctions. 
When so regarded the book has a place in the library 
of everyone having occasion to construe or prepare 
patent licenses. 

Jo. BAtLy Brown. 

Pittsburgh. 

America Self-Contained. By Samuel Crowther. 
1933. N. Y.: Doubleday, Doran & Company, Inc. Pp. 
340.—This book presents the case for economic na- 
tionalism. Mr. Crowther would the United 
States to all imports except the most essential. But 
what are essentials? In one place he is so rash as to 
say that our only absolutely essential import is rubber. 
He points out, however, that we are making an excel- 
lent synthetic rubber, and our position with respect to 
that commodity is about the same as in the case of silk, 
which can be replaced by domestic rayon. He would 
place prohibitive tariffs on such articles as we produce. 
Commodities now on the free list would be brought 
under a quota system. This is confusing. If we pro- 
duce practically everything we need why should there 
be a free list? Why should there be any imports at 
all? Mr. Crowther will not follow his own argument 
to its conclusion. He cannot entirely ignore the most 
powerful reason for international trade, i. e., differences 
in price levels. Natural rubber, which is imported, is 
selling for almost nothing, while synthetic rubber, 
which is made here, costs, so he tells us, around a dollar 
a pound. It is true that international trade will in the 


close 


future need more careful planning. But it will 
tinue and will doubtless increase in volume. 
economic nationalism will probably depart, 

with the depression. 

No More War on Foreign Investments. By F 
Bitter and A. Zelle. 1933. Philadelphia: Dorrat 
and Company. Pp. 86.—This pamphlet is a plea 
the protection of the property of enemy aliens in tir 
of war. The authors state that previous to the Wor 
War the property of such aliens was respected. Du: 
ing the war, the practice was reversed. The prop 
of non-resident enemy aliens was seized and in man 
cases confiscated. The authors feel that the old 
should be restored and that the property taken during 
the World War should be returned. The 
scholarly and well documented argument and will 
of interest in connection with the clearing up of tl 
confiscations of the World War. But probably a re 
vival of the old rule is impossible. If wars are t 
fought, they will be so terrible and accompanied wit 
such devastating nationalistic anger that it will be 
possible to protect the property of non-resident enem 
nationals. And, anyway, why should we feel 
tous about the property of the enemy alie: 
going to blow the alien himself to pieces 
him to death with poison gas? The best way to protect 
the property of non-resident aliens is to | 
war. 
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BENJAMIN H. W 

University of Pittsburgh, Pittsburgh, 

The Theory and Practice of Modern Taxation. By 
William Raymond Green, Judge United States Court 
of Claims, formerly Chairman Committee on Ways 
and Means, House of Representatives. 1933. Chi 
cago: Commerce Clearing House, Inc.—The back 
ground of this work is Judge Green’s extensive 
and important work in the field of tax legislation, 
and its chief interest and value will be for those 
concern is what, and how much, taxés shall be 
Though small (250 pages), it covers a wide 

It deals with practically all present Federal 
It surveys the principal 
effective- 


whose 
levied. 
territory. 
taxes, and many former ones. 
features of European tax systems and their 

ness, with particular attention to the English. In broad 
terms, it touches upon some outstanding features of 
our local and State systems ; and it contains worth 
comments on prospective methods and taxes 

Judge Green is practical in his views. He 
all of the arguments on the subject of taxes presented 
to legislative bodies, and somewhat wistfully points out 
that almost all arguments presented were against, rather 
than for, each tax. He fully recognizes t many 
beautiful theories of taxation are the opposite in prac 
tice; that all preferences must yield to emergency 
demands for revenue; and that some apparently satis 
factory taxes (e. g., sales tax on automobiles) do yield 
to “pressure” on Congress. 

The author prefers income, profits and estate taxes 
to a general sales or turnover tax, although special sales 
taxes—on gasoline, tobacco, liquor, etc.—are consid- 
ered by him to be very satisfactory. He treats our 
customs duties not as taxes, but as protective devices 
He strongly condemns certain features of State tax 
systems, particularly failure to reach intangibles and 
“political” administration. He thinks farming and 
farms bear an undue burden when compared to other 
Property in this country, or to r property in 
Europe. He has no objection to a tax levi 
aid in accomplishing a social purpose or the procee 
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Loan and Trust Company declared the Civil War In- 
come Tax Laws unconstitutional, when the case dealt 
with the Act of August 15, 1894. The present statutes 
(sections 3173-3176 and others) seem to afford ample 
authority for tax officers to make, for recalcitrant tax- 
payers, returns which are prima facie correct, and to 
require full disclosures from all taxpayers, but Judge 
Green advocates the passage of laws for that very 
purpose. 

And it is distinctly upsetting to find that Judge 
Green states, not only that many members of Congress 
“are opposed to the income tax and believe that any 
method of avoiding it is proper,” but, in several places 
he baldly states that lawyers specializing in tax matters 
advertise their ability to avoid taxation for their clients, 
and in one place says that the practice is “notorious.” 
To say the least, this will surprise many lawyers 
engaged in that practice who have never seen such 
advertisements, and who believe that the standards of 
conduct of tax practitioners will compare favorably 
with those of other lawyers, and who know that the 
Treasury Department is more vigilant and strict in 
supervising the conduct of members of the Bar ad- 
mitted to practice before it than are most courts. 

Harry C, WEEKS. 

Wichita Falls, Texas. 
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Tulane Law Review, June (New Orleans, La.)—Adminis- 
trative Law in the United States, by Mitchell Franklin; Undue 
Influence and Captation—A Comparative Study, by Edmond 
Nathaniel Cahn; Proposals for Amendment of the Louisiana 
Trust Act and the Louisiana Life Insurance Exemption Sta- 
tute, by Eugene A. Nabors; The Judicial Status of Non- 
Registered Foreign Corporations in Colombia, by F. Bayard 
Rives; Legal Problems Affecting American Corporations 
Doing Business Abroad—A Symposium, by Harold Smith, 
David E. Grant, and Edward Schuster. 

Journal of Criminal Law and Criminology, including the 
American Journal of Police Science, May-June (Chicago)— 
Criminal Statistics, by Sutherland and Van Vechten; Prosecut- 
ing Attorney, by Delong and Baker; Presumption of Innocence, 
by John A, Seiff; Women in Penal Institutions, by Ellen C, 
Potter; Attitudes Toward Criminal Acts, by Ray Mars Simp 
son; Prison Reform in Germany, by Nathaniel Cantor; Sta- 
tistics and Research, by Emil Frankel; Illinois Penitentiary, 
by W. Abraham Goldberg; Prisons in Denmark, by Erik 
Kampmann. 

University of Chicago Law Review, May (Chicago, III.) 
The Constitution and the Recovery Legislation: The Roles of 
Document, Doctrine, and Judges, by Douglas B. Maggs; Tax 
Litigation in Illinois, by Arthur H. Kent; The Payee as a 
Holder in Due Course, by William E. Britton; The Resur- 
gence of Equity, by Percy Bordwell. 

University of Pennsylvania Law Review, June (Philadel 
phia, Pa.)—Why Not a Clinical-Lawyer School? Some Re 
flections, by George K. Gardner; Difficulties in Proving For- 
gery, by Albert S. Osborn; Early Prize Court Procedure (Part 
['wo), by Francis Deak and Philip C. Jessup. 

lowa Law Review, May (lowa City, la.)—The Doctrine 
of Coercion, by Rollin M. Perkins; Admission of Evidence 
Against Estates of Deceased Persons, by Mason Ladd; Equity 
Jurisdiction in the United States Courts with Reference to 
Consent Receiverships—II, by Stanley L. Sabel; After the 
Mortgage Moratorium—What? by Raymond J. Mischler. 

Cornell Law Quarterly, June (Ithaca, N. Y.)—Legal As- 
pects of the Port Differential Controversy, by Robert W. Har- 
beson; Some Problems Confronting the Public Works Emer- 
gency Housing Corporation, by Harold Robinson; The In- 
dictment in New York, by Charles B. Nutting. 
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CONGRESS STRENGTHENS THE 
MACHINERY OF JUSTICE 





Congress has at last passed, and Presi 
dent Roosevelt has approved, the act giving 
the Supreme Court of the United States the 
power to make rules for the conduct of pro- 
cedure on the law side of Federal Courts. 

Attorney General Cummings, to whom 
credit for the startlingly sudden success of 
the measure must be ascribed, rightly calls it 
“one of the most sweeping legal reforms in 
the history of the United States.” 

It is also one of the most delayed. As 
stated by the Attorney General in an article 
in the United States Law Week for June 19, 
1934, the movement for the simplification of 
Federal legal procedure through rules of 
court began in 1909, The remarkable success 
attained under the English Judicature Act, 
the logic of the situation, the practical expe 
rience of the Bar through many years, all 
pointed to the desirability of the step. 

But nothing was done. It is hardly nec- 
essary to recount the familiar history of the 
efforts of the American Bar Association’s 
Committee on Uniform Judicial Procedure 
to secure the passage of the act. At times 
success seemed fairly in prospect, but favor- 
able action was invariably prevented. The 
name of Thomas W. Shelton, Chairman of 
the Committee for many years, is associated 
with those long years of alternating hope 
and disappointment, and it is fitting that his 
memory should be recalled in this hour of 
the final success of which he dreamed. 

We say nothing was done—but this is 
inexact. The seed of a great reform had been 
sown, the soil had been cultivated, and, as 


Wwe see it now, nothing was needed except a 
favorable occasion. That occasion came 
when Attorney General Cummings becan 
head of the Department of Justice. Thor 
oughly convinced of the wisdom and need 
for the step, he threw the influence of his 
great position in its favor. In an address 
before the New York County Lawyers’ As 
sociation not long since he advocated 
without reserve and made the announcement 
that President Roosevelt approved it. 

Success from that moment pra 
tically assured. It had become an administra 
tion measure—a part of the large progran 
which the Department of Justice was urging 
for the improvement of the administration ot 
civil and criminal justice in the Federal 
Courts. It passed almost as a matter of 
course—as it should have passed more than 
twenty years ago. 

What benefits may we expect from the 
legislation? In the article in the United 
States Law Week just referred to the Attor 
ney General sums them up succinctly. First 
a modernized, simplified, scientific, corre 
lated system of Federal procedure. Second, 
and hardly less important, the improvement 
of State Court procedure, through the influ- 
ence of the Federal system as a model, with 
the possibility of nation-wide uniformity 
with respect to matters of procedure. 

Third, the immediate detection and 
prompt correction of imperfections in the 
rules of procedure. Fourth—and this is of 
course the main idea behind the reform—the 
relaxation of the rigid requirements inherent 
in procedural legislation and the substitu 
tion of a flexible system of court-made rules, 
thus tending to eliminate a large number of 
reversals by Appellate Courts on technical 
grounds. He also lists, among the anticipa 
ted benefits, the expedition of law cases in 
trial courts due to the elimination of com 
plicated questions of procedure, a substantial 
decrease in the volume of work required by 
Federal Appellate Courts, and the establish 
ment of one form of court action for both 
law and equity cases. 

The other notable piece of legislation is 
the passage of the Declaratory Judgments 
Act, under which, in cases of actual contro 
versy, the Federal Courts shall have power 
to “declare rights and other legal relations 
of any interested party petitioning for such 
declaration, whether or not further relief is 
or could be prayed, such declaration to have 
the force and effect of a final judgment or 
decree and to be reviewable as such.” This 


Was 


measure is only second in importance to the 
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conferring the rule-making power, and 
it has also been so long 
\ssociation has 
this measure of preventive 
Henceforth the determination of a 
ntroverted question will not have to wait 
ntil damage has resulted and an expensive 
itigation has followed. The same or similar 
ocedure fot entive justice is now au 
thorized in twenty-nine American states. 
ngress has done well in pass 
the 
the 
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these two measures to strengthen 
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held of judicial pp 
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ywwer and usefulness. 


and ungracious 
Editors of the American 
Journal not to add their 
y which have been called 


It would 

the Board 
Bar Associati 
tribute to the 
forth by the death of 

Mr. Keeley’s connection with the Jour 
nal was brief and a mere incident in a life 
filled with remarkable activities in the news- 
paper and other fields. But those who helped 
launch it as onthly publication under- 
stood how generous was his 
assistance 

His friend 


James Keeley. 


how real and 


hip with the late Stephen 5S. 
the main advocates of the 
the Journal into a 
monthly, and its first Editor-in-Chief, was 
responsible for |] onnection with it. Under 
tion the plans were drawn 
up and accepted by the Executive Commit- 
tee. He supervised its publication for the 


I 
first few issue he present form and gen- 
ially follow 


Mr. Keele \ s ¢ 


eral plan substantially those orig 
inally adopted 

Imagination and quick decision were 
two of the outstanding qualities which made 
Mr. Keeley’s a notable career, and it was the 
frst of these which enabled him, 
though a layman, to grasp the possibilities 
of such a publication in the technical field 
of law. His aid was invaluable at the begin 
ning, and for whatever the Journal may have 
done to realize those possibilities Mr. Keeley 
re of credit 
bers of the Board of Editors 
ited with Mr. Keeley in the 
the enterprise quickly learned 
his ability but to admire 
r his personal worth. He 
with nothing less 
his chosen field. If the 
the newspaper maker is 
l, this is not 


uaiities 


deserves his sl 

Those me! 
who were ass 
early days of 
not only t luc 
and esteem | i 
was a rar haracter, 
than 
daily 


genius 
produc f 
phe meral, 


more oOo! ess neces 


sarily true of the reputation of the man him- 
self, and we may be sure that our departed 
friend will have his lasting niche in the gal 
lery of great American journalists. 

For the aid rendered the Journal dur 
ing the first critical months of its existence 
under the new plan, he never suggested com- 
pensation. 

With feelings of personal sorrow at his 
passing, we lay this little wreath of forget 
me-nots on the grave of James Keeley. 

R. E. L. SANER 
A NEW SECTION “SELLS ITSELF” 

The new Section of International and 
Comparative Law starts its career with em 
phasis on the practical nature of the subjects 
with which it deals. The meeting at Wash 
ington early in May, specially authorized by 
the Executive Committee of the Associa 
tion, discussed “International Law Prob 
lems Connected with the Recognition of 
Russia” and “Legal Problems Affecting 
American Corporations Doing Business 
Abroad.” 

The plan of having the lawyers partici 
pate in the choice of subjects, by indicating 
those which are of special interest in their 
practice, which was followed in this in 
stance, cannot fail to stimulate interest in 
the new Section and cause it to be regarded 
as a genuine help to a considerable part of 
the profession. And a program which is 
largely of this practical character will no 
doubt attract the attention of many to a 
field which there has been a certain inclina 
tion to neglect or completely overlook. 

The attendance and interest manifested 
showed plainly that this initial emphasis 
was well advised. As stated in the April 
issue of the Journal, the topics were selected 
by the Council of the Section as a result of 
a questionnaire sent out to several thousand 
members and non-members. They were 
taken from the fields in which lawyers re 
ported the largest number of actual cases, 
either recently decided or now pending in 
the courts. 

The new Section, to use a commercial 
expression, has started out to “sell itself” 
to the members of the American Bar Asso 
ciation by calling attention to the special 
values which it possesses and the important 
interests which it serves. Its first essay in 
the field of salesmanship—the Washington 
meeting — must be regarded as extremely 
successful and as full of promise for the 
future. 





REVIEW OF RECENT SUPREME COURT DECISIONS 


Questionable Amounts Annually Charged to Operating Expenses for Depreciation Held 
Be Large Enough to Destroy Any Basis for Holding That Confiscatory Character of Cer 
tain Utility Rates in Suit Has Been Convincingly Shown — Exemption Provisions of 
Arkansas Insurance Act Held Violative of Contract Clause Where Lien Had Attached 

Prior to Passage of Act—Law Governing Negotiability Where Suit Is Brought 

in Federal Court Sitting in One State to Recover on Promissory Note Exe 
cuted, Delivered and Made Payable in Another State—Suit in Foreign Juri 
diction Held not Unreasonable Burden on Interstate Commerce Under Cir 
cumstances Stated — Tax Rate Applicable to Gain from Sale of Trust 
Property — Suit by Foreign State against State of Union 


_ 


By Epcar Bronson TOLMAN* 


Public Utilities — Rate Regulation — Effect of by the Cuier Justice, He pointed out 
Excessive Depreciation Reserves on pany, in answer to the Commission's citation 
Operating Expenses had pleaded that the rates it was charging were just 

Where a public utility which is seeking to enjoin a re- and reasonable. In this connection, the financial his 
duction of rates has not complained of the rates it has been tory of the Company was considered. It appeared that 
charging and under which it has been able to pay dividends, during the period involved the Company 
interest, and operating expenses and accumulate a surplus, interest and dividends, that its surplus res 
those rates cannot be said to be confiscatory and the ques- erty and capital had increased, and its pri 
tion as to whether or not the reduced rates are confiscatory been maintained at a high standard. The 
is simply the effect of the resulting reduction in the net in- clared that this made it impossible to cons 
come. The burden is upon the public utility to prove confis- under which the Company had been operating 
cation. A great disparity between the depreciation existing fiscatory, because the experience of the Com] 
in the property as determined by an inspection and the more convincing than tabulations of estimates 
depreciation reserve, indicates that the depreciation expenses These considerations, it was said, limited it 
have been too high. inquiry and made it unnecessary to traverse the wide 

Lindheimer, et al. v. Illinois Bell Telephone Com- field of controversy raised by counsel, the questior 
pany, Adv. Op. Vol. 78, p. 845; Sup. Ct. Rep. Vol. 54, being simply as to the effect of the venue 
p. 658. income resulting from the reduced rates. it was | 

In 1923 the Illinois Commerce Commission re- OF that offsetting that reduction In revenues wert cer 
duced the rates of the Illinois Bell Telephone Company ‘'!9 adjustments to operating expenses mad : 
for four classes of coin box telephone service in Chi- lower court. There were numerous content 
cago. The Company applied to the Federal Court for sented by each of the parties with relatior 
an injunction. An interlocutory injunction restraining @djustments, but these were not passed uj 
enforcement of the Commission’s order was granted 0f the determinative nature of the other qu 
and affirmed by the Supreme Court (269 U. S. 531). #8, the sums which the Company had chat 
Subsequently, on hearing on the merits, the injunction 5 its expense of depreciation 
was made permanent by the lower court (38 F. (2d) The Commission, in its order, had pr 
77), but was reversed by the Supreme Court (282 combined maintenance and retirement al 
U. S. 133), which directed that specific findings be ¢ffect of which was to reduce the amount 
made by the lower court with respect to certain specified Charged for depreciation in the operating 
questions, including the expense currently charged by 1923 to the extent of about $1,800,000 
the Company for depreciation of its property. ; Court had adverted to this question on 

Upon retrial, the lower court made the required , 
findings and entered a decree permanently enjoining 
the rates complained of. Both the utility and the Com- 
mission appealed to the Supreme Court where there 
were involved questions relating to several of the lower 
court’s findings. Owing to the determinative effect of 
the Supreme Court’s opinion with relation to the ex- 
pense of depreciation, none of the other questions were 
decided. 

The lower court found the rates imposed by the 
Commission were confiscatory and its findings would Broadly speaking, depreciation is the k 
have justified the further finding (if the question had by current maintenance, which is due to 
been at issue) that the rates which the Company was causing the ultimate retirement of the propert 

. 1 . tors embrace wear and tear, decay, inadec 
actually charging were also confiscatory. , lescence. Annual depreciation is the loss whicl 

The opinion of the Supreme Court was delivered in a year. In determining reasonable rates 
public service, it is proper to include in the 


: ie 
*Assisted by JAMEs | HomiIri penses, that is, in the cost of producing 


eT 


appeal, suggesting that the experience o 
together with a careful analysis of the 
under comparable conditions, by other com] 
Bell System, should afford a sound basis 
as to the amount which in fairness bot! 
and private interests should be allowed 
charge to expense for depreciation 
Considering the applicable gener 


depreciation accounting, the learned ( 


said: 
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throughout the period approximating 90 per cent of 
condition new. 

It was then pointed out that this uniformity of 
condition directs attention to the amounts expended 
for current maintenance. It was said that the distinc- 
tion between expense for current maintenance and de- 
preciation is theoretically clear, the depreciation ex- 
pense being the expense occasioned by the using up of 
physical property employed as fixed capital, and the 
maintenance expense being the expense occasioned in 
keeping the physical property in the condition required 
for continued use during its service life. This distinc- 
tion, however, it was declared, was one difficult to 
observe in practice with scientific precision. For pur- 
poses of comparison, the maintenance and depreciation 
charges of the utility were bulked together. The sum 
of these two charges ranged from 30 to 40 per cent 
of the total amount of the operating expenses in the 
years involved. 

On this point the Curer Justice said: 

In the light of the evidences as to the expenditures for 
current maintenance and the proved condition of the prop 
erty—in the face of the disparity between the actual extent 
of depreciation, as ascertained according to the comprehen- 
sive standards used by the Company’s witnesses, and the 
amount of the depreciation reserve—it cannot be said that 
the Company has established that the reserve merely repre- 
sents the consumption of capital in the service rendered. 
Rather it appears that the depreciation reserves to a large 
extent represents provision for capital additions, over and 
above the amount required to cover capital consumption. 
This excess in the balance of the reserve account has been 
built up by excessive annual allowances for depreciation 
charged to operating expenses. . 

We find this point to be a critical one. The question- 
able amounts annually charged to operating expenses for 
depreciation are large enough to destroy any basis for hold- 
ing that it has been convincingly shown that the reduction 
in income through the rates in suit would produce confis- 


cation. 
In conclusion it was stated that the case had long 


been pending and should be brought to an end, that 
the Company had had abundant opportunity to establish 
its contentions and had submitted elaborate estimates 
and computations in that connection. That it was not 
the function of the Court to attempt to construct out 
of this voluminous record independent calculations to 
invalidate the challenged rates. That it was enough 
that the rates had been established by competent 
authority and that their invalidity had not been fairly 
proved. 
Mr. 
opinion. 
The case was argued by Mr. George I. Haight and 
Mr. Benjamin F. Goldstein for the appellants, and by 
Mr. William H. Thompson and Mr. Charles Bracelen 


for the appellee 


Justice Butter delivered a_ concurring 


State Statutes—Constitutionality of Exemption 
Provisions of Arkansas Insurance Act of March 
16, 1933—Minnesota Mortgage Moratorium 
Case Distinguished 

The Arkansas Insurance Act of 1933, exempting all 
moneys payable to resident beneficiaries under certain 
classes of insurance policies from liability or seizure by judi- 
cial process to satisfy the debts of such beneficiaries, is 
unconstitutional under the contract clause of the Federal 
Constitution as applied to a lien on such moneys when such 
lien had attached prior to the enactment of the Act. 

The Minnesota Mortgage Moratorium statute is distin- 
guished. 

Worthen et al v. Thomas, Adv. Op. Vol. 78, p. 
Sup. Ct. Rep. Vol. 54, p. 816. 

The Legislature of Arkansas, on March 16, 1933, 
enacted a statute which provided that all moneys paid 
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or payable to any resident of the state as the insured 
or beneficiary designated under certain classes of insur 
ance policies, were exempt from liability or seizure 
under judicial process ind should not be subjected to 
the payment of any debt. The Act excepted from its 
operation the sale, assignment, n pledge or 
hypothecation of insurance policies 

The appellee was indebted to the appellants for 
rent under a judgment August 31, 1932, 
against herself and her husband as copartners. The 
husband died March 5, 3. in March 10 a writ 
of garnishment was ser\ Missouri State Life 
Insurance Company which created a lien on insurance 
moneys payable to the appellant on an insurance policy 
on the life of her husband 
state courts resulted 1e garnishment, 
by virtue of the Act of 1933, over the appellants’ objec- 
tion that the Act contravened the contract clause of the 
Federal Constitution. 

On appeal to the Supreme Court the judgment was 
reversed unanimously in an opinion by Mr. CHIEF 
Justice HucGnes. In this opinion he emphasized the 
unqualified exemption defined by the statute and the 
fact that it had been applied here to a debt owing 
before its enactment, say 


rrtTo re 
rtgage, 


recovered 


Proceedings had in the 
1 


in dismissal of t 


} 


| 
ing 

Such an exemption, applied in the case of debts owing 
before the exemption was he legislature, con 
stitutes an unwarrantable interference with the obligation 
of contracts in violation of the constitutional provision . 
Chief Justice Marshall, in Sturges v. Crowninshteld, 4 
Wheat. 122, 198, true that the 
parties have in view only the property possession when 
the contract is formed, or that its obligation does not extend 
to future acquisitions. Industry , and integrity, con 
stitute a fund which is trusted as property 
itself Future acquisition re efore, liable for con 
tracts; and to release th m liability impairs their 
obligation.” The arg that a judgment 
is not in itself a contract within nstitutional protec 
tion, and that it is competent State to alter or 
modify forms of remedies, is ng. The judgment and 
garnishment in the instant case afforded the appropriate 
means of enforcing the contractuz bligations of the firm 
of which appellee was i statute altered 
substantial rights 

The Minnesota Mor rao Morat 


] ; 


-reated 


observed that it is not 


rium was 
distinguished on the ground that the relief there pro 
vided by statute was temporary and conditional, and 
was limited to the economic emergency found to exist 
With respect to that case Mr. CHIE! STICE HUGHES 
said: 


case 


We held in Home Building in Association 7% 
Blaisdell, . . . that the prohibition against the 
impairment of the obligation of contracts did not make it 
impossible for the State, in the exercise of its essential 
reserved power, to protect the vital interests of its people 
The exercise of that reserved power has repeatedly been 
sustained by this Court as against a literalism in the con 
struction of the would make it 
destructive of the public priving the State ot 
its prerogative of self-protection. We ld that this reserved 
protective power extended not | legislation to safe 
guard the public health, publi und public morals 
and to prevent injurious practi subject to 
legislative regulation, despite interference with existing con 
tracts,—an exercise necessary authority 
which has had frequent illustration—but those 
extraordinary conditions in public disaster calls for 
temporary relief. We sz nstitutional prohibi 
tion should not be so construed a prevent limited and 
temporary interpositions with respect to the enforcement of 
contracts if made necessary by a great public calamity 
such as fire, flood or earthqu: id that the State’s pro- 
tective power could not be said to be non-existent when the 
urgent public need demanding relief was produced by other 
and economic causes. But also held that this essential 
reserved power of the I nstrued in harmony 
with the fair intent of th istitutional limitation, and 
that this principle precl which would 
permit the State to ad s its policy the repudiation of 


ymnstitutiona 


contract lause which 


nterest by 1 


usiness 


also to 


ruction 


lebts or the destruction of contracts or the denia 
to eniorce them. We held that when the exer 
reserved power of the State, in order to meet 
because of a pressing public disaster, relates to the 
ment of existing contracts, that action must be 
reasonable conditions appropriate to the emerger 
is but the application of the familiar principle th 
afforded must have reasonable relation to the | 

to which the State is entitled to direct 
Accordingly, in the f Blaisdell, we 
Minnesota mortgage moratorium law in th 
temporary and conditional relief which 
granted. We found that relief to be reason: 
standpoint of both mortgagor and mortg: 
limited to the exigency to which the legislat 
dressed. 

In the instant case, the relief sought to 
neither temporary nor conditional. In pla 
moneys beyond the reach of existing creditors 
tains no limitations as to time, amount, circun 
need. We find the legislation, as here applied, t 
violation of the constitutional restriction 

Mr. Justice SUTHERLAND 

expressing the concurrence of the Justices 
sented in the Blatsdell case. In this opi 
rence in the result reached in the instant 
pressed, but the grounds on which it was dist 
from the Blaisdell 1. Mr 


case oft 


delivered 


case were criticized 
SUTHERLAND’S opinion was as follows: 


Mr. Justice Van Devanter, Mr. Justice 
Mr. Justice Butler and I concur unreservedly 
ment of the court holding the Arkansas statut« 
contravention of the contract impairment 
federal Constitution. We concur thus specially 
are unable to agree with the view set forth 
that the differences between the Arkansas stat 
Minnesota mortgage moratorium law, which wa 
constitutional in the Blatsdell case, are substantial 
contrary, we are of opinion that the two statutes 
erned by the same principles and the differences 
exist are without significance, so far as the questi 
stitutionality is concerned. The reasons set f 
lissenting opinion in the Blaisdell case, and 
of cases previously decided by this court ther 
We were unable tl 
now, to concur in the view that an emerg 
justify, or, what is really the same t 
an occasion for justifying, a nullification 
tional restriction upon state power in respe 
ment of contractual « Acceptance 
takes wus secure bout 
fundamental law a precarious fringe of 
tional territory in which no real boundari 
reject as unsound and dangerous doctrine 
stability of the deliberately framed and wise 
the Constitution, the notion that violations 
sions may be measured by the length of tim 

of the infraction, and tl 


support this conclusion 


igations. 


beyond fixed and 


continue or the extent 
f long duration or of large importance are 
Such was not the intention of those who frame 
that instrument. The power of this court 
but only Constitution as an 
sovereign people who made it and who alone 
to alter or unmake it. We do not possess 
power to compare and contrast infringements 
tution and condemn them when they are lot 
ry unqualified, and condone them when they 


to expound the 


or small or conditioned 


There was no oral argument in 


Conflict of Laws—Negotiable Instruments Act 
Law Governing Negotiability in Federal Courts 


In an action brought in a federal court sitting in one 
state to recover on a promissory note executed, delivered 
and made payable in another state, which has adopted the 
Uniform Negotiable Instruments Law, the negotiable char- 
acter of the note is governed by the law of the latter state 

In applying a state statute the federal courts, in suits 
at common law, are bound by the construction placed upon 
the statute by the state court of last resort, as well where 
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courts. Because of this contrariety of opinion we granted 
the writ of certiorari. 

We think the better view is that there is no valid dis- 
tinction in this respect between an act which alters the 
common law and one which codifies or declares it. Both 
are within the letter of Section 34 of the Judiciary Act. 
And a declaratory act is no less an expression of the legis- 
lative will because the rule it prescribes is the same as that 
anriounced in prior decisions of the courts of the state. 

Examination of the Florida decisions led to the 
conclusion that the provision of the notes as to periodi 
cal payment of interest did not impair negotiability. 
But no Florida case was found as to the effect of the 
stipulation to pay, at a different rate, interest on all 
unpaid interest on the principal. In these circum 
stances the Court stated that the federal courts are 
required to determine the question “according to the 
accepted canons and in the light of the decisions of 
the courts of other states with respect to the same sec 
tions of the Negotiable Instruments Law.” An exami 
nation of the question resulted in the conclusion that 
the interest provision in question does not destroy the 
negotiable character of the instruments. 

Finally, the Court discussed the respondent's con 
tention that the notes were so ambiguous with respect 
to the interest rate that they do not call for payment 
of a sum certain, and are therefore not negotiable 
Rejecting such contention, Mr. Justice Roperts said: 

They provide for interest on the principal sum at the 
rate of seven per cent per annum from date until fully paid, 
for interest payable semi-annually, and add that deferred 
interest payments shall bear interest from maturity at ten 
per cent per annum, payable semi-annually. While, there- 
fore, the principal is to bear interest at seven per cent, 
overdue interest is to be paid with interest at ten per cent 
The word “maturity” seems obviously to refer to the due 
dates of interest and not to the date for payment of prin 
cipal 

The case was argued by Mr. Sigmund H. Stein- 
berg for the petitioner and by Mr. John C. Noonan 
for the respondent. 


Interstate Commerce—Suit in Foreign Jurisdiction 
as Unreasonable Burden 


Interstate commerce is not subjected to an unreason- 
able burden by reason of the fact that a carrier engaged in 
such commerce is required to submit to suit in a jurisdic- 
tion in which both the carrier and the plaintiff are non-resi- 
dents, where both parties, though non-residents, are nor- 
mally engaged in business in the jurisdiction of the forum. 


International Milling Company v. Columbia Trans 
portation Company, Adv. Op. Vol. 78, p. 935; Sup. Ct 
Rep. Vol. 54, p. 797. 

This case involved a question as to whether it con 
stitutes an unreasonable burden on interstate commerce 
to compe! a non-resident interstate carrier by water to 
submit to suit in Minnesota. 

The petitioner (plaintiff in the trial court) is a 
Delaware corporation engaged in the grain business 
with its principal office and place of business in Minne- 
apolis, Minnesota. The respondent is also a Delaware 
corporation, engaged in business as a carrier by water, 
with its principal office in Cleveland, Ohio. 

In 1930 the respondent’s predecessor, while en- 
gaged in transporting grain for the petitioner between 
Chicago and Buffalo, negligently handled and damaged 
the cargo. The respondent as successor corporation 
assumed the liabilities of the company which carried 
the grain. 

The respondent operates principally along the 
Great Lakes and tributary waters, and has a fleet of 
ten vessels. In 1932, due to slack business, it had but 
one in operation, principally on Lakes Superior and 
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Michigan. On July 1, 1932, the vessel in operation 
arrived at Duluth, Minnesota, carry a cargo of coal 
from Sandusky, Ohio. The vessel was seized under a 
writ of attachment sued out by the petitioner in a 
Minnesota court. The master of the vessel reported 
the attachment to respondent’s agents at Duluth. These 
agents were employed to act for the respondent as 
might be necessary when its boats were at dock. They 
saw to loading and unloading, made reports to their 
principal, and issued bills of lading. They were paid 
by the job, and had been so employed since 1928 or 
earlier. 

Upon seizure of the vessel, the respondent filed 
an undertaking, and the attachment was thereupon re- 
leased. Ona special appearance a motion was made to 
vacate the attachment and summons, on the ground that 
prosecution of the suit in Minnesota would impose an 
unreasonable burden on interstate commerce. The mo 
tion was granted. The granting of this motion and final 
judgment were affirmed by the Supreme Court of Min- 
nesota. 

On certiorari, the judgment was reversed by thi 
Supreme Court in an opinion by Mr. Justice Carpozo 
In disposing of the case the Court referred to two lines 
of cases, one illustrated by Davis Farmers’ Coopera 
tive Equity Co., 262 U. S. 312, and the other by State 
of Missouri ex rel. etc. v Tavyli sf 2 6 U S. 200. The 
first of these cases falls in the group holding that it is 
an unreasonable burden on interstate commerce to sub 
ject a carrier to suit in a jurisdiction in which both 
parties are non-residents and where the cause of action 
has no relation to any local ivi 

In the Davis Case neither party to t 
resident of Minnesota, and the railway company did 
no business there, except to solicit traffic. The cause 
of action had no relation to any local activity, and serv- 
ice of process was made under a statute compelling the 
carrier to submit to suit there as a condition of main- 
taining a soliciting agent in Minnesota. Referring to 
the conclusion reached in that case, Mr. Justice CAr- 
DOZO said: 

Upon those facts the 1 
effect of the statute, when 
was an unreasonable obstruction 
The decision was confined narrov 
its own facts. “It may be,” the rt said, “that a statute 
like that here assailed woul l although applied t 
suits in which the cause of se elsewhere, if the 
transaction out of entered upon 
within the State, or if the plaintiff was, when it arose, a 
resident of the State.” 

In the Taylor case, illustrative of the other line 
of cases, a Delaware corporation, having its usual place 
of business in Missouri, sued a railroad cor- 
poration which operated only in Texas. Jurisdiction 
in Missouri was asserted by reason of the garnishment 
of traffic balances due from a connecting carrier. The 
action was for damage to freight shipped from Texas 
on through bills of lading to Missouri. There the con- 
clusion was that it was not an unreasonable burden on 
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Taxation—Federal Income Tax—Capital Gains 
Tax Rate Applicable to Gain from Sale 
of Trust Property 


Under the Revenue Act of 1921, the capital gain result- 
ing from the sale of property transferred by gift to a trustee 
for the benefit of another is the difference between the price 
paid by the trustor and the price received by the trustee 
Under that Act capital gain on a sale by the trustee is 
entitled to the benefit of the rate of taxation provided in 
Section 206 (b), namely 12% per cent, when the combined 
tenures of the trustor and the trustee exceed two years, even 
though the tenure of the trustee alone was less than two 
years. 
Helvering v. New York Trust ( 
8, p. 960; Sup. Ct. Rep. Vol. 54, p. 80 
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other parts of the Act and legislative history would often 
defeat the object intended to be accomplished. Speaking 
through Chief Justice Taney in Brown v. Duchesne, 19 
How. 183, this court said: “It is well settled that, in inter- 
preting a statute, the court will not look merely to a particu- 
lar clause in which general words may be used, but will 
take in connection with it the whole statute (or statutes 

on the same subject) and the objects and policy of the law, 

as indicated by its various provisions, and give to it such 
a construction as will carry into execution the will of the 

Legislature, as thus ascertained, according to its true intent 
and meaning.” Quite recently in Osawa v. United States, 
260 U. S. 178, we said: “It is the duty of this court to 
give effect to the intent of Congress. Primarily this intent 
is pine Bhs" by giving the words their natural signifi- 
cance; but if this leads to an unreasonable result, plainly 
at variance with the policy of the legislation as a whole, 
we must examine the matter further. We may then look 
to the reason of the enactment, and inquire into its ante- 
cedent history, and give it effect in accordance with its 
design and purpose, sac rificing, if necessary, the literal 
meaning in pres that the purpose may not fail.” And in 
Barrett v. Van Pelt, 268 U. S. 85, 90, we applied the rule 
laid down in The People v. Utica Ins. Co., 15 Johns. 358, 

381, that “a thing which is within the intention of the’ 
makers of a statute is as much within the statute as if it 
were within the letter: and a thing which is within the 
letter of the statute, is not within the statute, unless it be 
within the intention of the makers.” 

As indicative of the fact that the provision is not 
free from ambiguity the Court cited Regulations 62, 
Art. 1651, directing that stock dividends are to be 
treated as a unit with the stock on which they are issued 
as dividends. 

Support for the trustee’s contention was found in 
the legislative purpose underlying the 12% per cent 
provision. After quoting from the report of the Com- 
mittee on Ways and Means relative to the matter, Mr. 
Justice BUTLER said: 

In respect of the legislative purpose to lessen hindrance 
caused by high normal and surtaxes, there is no distinction 
between gains derived from a sale made by an owner who 
has held the property for more than two years and those 
resulting from one by a donee whose tenure plus that of 
the donor exceeds that period. Here the taxable gain was 
ascertained by putting together the periods in which the 
shares were held by trustor and trustee respectively. The 
taxable gain was the same as if the former held continu- 
ously from the time of purchase in 1906 until the sale in 
1922. But to ascertain the applicable rate the Commis- 
sioner broke the continuity. If the trustor had held until 
the sale, the 12% per cent rate would have been applicable 
and the tax would have been substantially less than one- 
fourth of the amount assessed against the trustee who, for 
the purpose of calculating the gain, was substituted for 
the trustor. 

Sections 202 (a) (2) and 206 (a) (6) are included in 
the same Act and are applicable respectively to different 
elements of the same or like transactions ard are not to be 
regarded as wholly unrelated. While undoubtedly legally 
possible and within the power of Congress, the methods 
adopted and results attained by the Commissioner are so 
lacking in harmony as to suggest that the continuity re- 
quired to be used to get the base was also intended for use 
in finding the rate. No valid ground has been suggested 
for requiring tenures to be added for the one purpose and 
forbidding combination for the other. The legislative pur- 
pose to be served by the application of the lower rate upon 
capital gains is directly opposed to the Commissioner’s 
construction. There is no ground for discrimination such as 
that to which the trustee was subjected. It is to be inferred 
that Congress did not intend penalization of that sort. 


The suggestion that the Act of 1924, by retaining 
the same definition, indicates congressional approval of 
the Commissioner’s contention was thought to be with- 
out merit. Finally, the Court considered the Commis- 
sioner’s contention based on the point that a change in 
the language of the 1926 Act indicates an intention to 
change the rule established in the Act of 1921. The 
change in language, however, was thought intended to 
clarify the meaning rather than to indicate that the 
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therwise than as flict to some extent with those elsewhere in the 

Income tax legislation is a continuous series of 

and amendments in an effort to make the policy 
The Revenue Act of 1926, § 208 (a) (8) contains sub more congruous 
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CLARK 
Yale University 


a few minutes to reassess our accomplishments 
both as individuals and as a group and to consider 
whether we are doing our part in seeing that the 
law fulfills its social functions in modern society. 
\s our past programs show, this is no new theme 
but a continually recurring one at our meetings. 
My justification for returning to it is that pre 
viously we have contented ourselves with expostu- 
lation and advice, mixed with a little justifiable 
pride in our work. My hope is that now the time 
will be found ripe for affirmative action. 

For the sake of perspective we may properly 
consider what the law professor has been doing be 
fore we tackle what he should do. It is a youthful 
profession. As such it has not done so badly either 
for itself or for its constituency. Two years ago 
the President of this Association well set forth our 
successes in his timely address, “Our Black Ink 
Balance,”' and I need mention them only briefly 
There is no question of their substantial character ; 
there is only danger that their extent may blind us 
to the deficiencies which accompany them. 

I have suggested that ours is a youthful pro- 
fession. Actually law professors are an ancient 
guild; but we can claim only a remote connection 
with the historic figures of the past. Practically 
speaking, the profession as we know it today is a 
new one, dating only from the substitution of the 
full time teacher for the part time lecturer in the 
American law schools. At most that is only about 
sixty years ago and for the great majority of 
schools it is much more recent than that. In fact, 
since no group can be considered as having any 
coherence independent vitality until it has a 
union of its own, the date of organization of this 
Association may be taken as the time when our pro- 
fessional majority was attained. The phenomenal 
growth in prestige and accomplishment of the law 
professor has come, therefore, in a period of only 
about thirty years and at a constantly accelerating 
rate. 

We may first look with some pride on the ac- 
tivities of this Association. Formed in 1900 with 
its chief objective that of improving legal education 
in the country, nétably in the law schools, it set it- 
self the task of establishing and advancing certain 
definite standards of law school education, and this 
in turn pointed to like definite standards for admis- 
sion to the bar. This is its thirty-first session. It 
has grown from 27 member schools in 1901 to 76 
which now fulfill its drastic requirements for mem- 


or 


Handbook of the Associaton of American Law 
Am. L. S. Rev. $85 (1932) 


1. H. F. Goodrich 
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bership; and our annual meeting draws an attend- 
ance in excess of 300, instead of the mere handful 
of early days. It has served increasingly as a 
forum, if not a battlefield, for new ideas in legal 
philosophy and new concepts in legal pedagogy. It 
has stood as sponsor for important and diverse 
movements ranging from the publication of the 
Continental Legal History Series and the Selected 
Readings in Contracts to the Committee on the Or- 
ganization of a Juristic Center which led to the 
formation of the American Law Institute—still to 
many of us not yet at the point of fullest fruition 
of its great potentialtities. 

But the crowning achievement of this Associa- 
tion has been its securing of general acceptance by 
the profession of its standards for legal education 
In 1922 the American Bar Association established 
as a major objective for itself and its constituents 
the adoption by the states of bar admission require 
ments substantially identical with our objectives 
and that Association has since, through its active 
Council on Legal Education and with the services 
of a full time conscientious adviser, worked dili- 
gently to advance these standards. Though the 
task has not been without its discouragement. the 
results seem substantial when viewed in the licht 
of the period of time involved and the difficulties 
faced. Ten years ago essentiallv no state had bar 
admission requirements of a order. Now 
somewhat more than one-third have really substan 
tial standards and another third have requirements 
of at least a moderate character. For a single 
decade this is not inconsiderable achievement. Our 
Association may rest in the consciousness now of 
having passed on the torch to an organization more 
completely eauipped to promote these objectives 
than it is itself. Its active duties in this regard are 
substantially lessened. Shall it then content itself 
with mere battling over problems of legal peda- 
gogv? May it not rather accept some measure of 
responsibility for the activities of its graduates 
actually admitted to practice? 

Not only as an association but also as legal 
pedagogues can we claim the satisfaction of an 
immediate job well done. We have developed tech- 
nical study of law to a high degree of proficiency 
and no one now doubts that the product turned out 
by our law schools may serve as adviser to business 
and industry of the day with a daring and a skill 
wholly outstanding. Our only regret should be 
whether we have not performed this task over well. 
Moreover, there is abroad in our profession a spirit 
of criticism, of inquiry, of determination to seek 
ultimate truth which is as wholly admirable as it 
seems to be unusual in the modern world of 
thought of the moment. One of our colleagues a 
few years ago well described the life and movement 
in legal thought against the background of a tired 
and disillusioned age as follows: 


high 


“Our times may well come to be named, by future dealers 
in half-truths, the Tired Age. Disillusionment is a mood of 
fashion as much as a form of ennui after the war’s great effort 
Whatever the cause, our politics are devoid of ardor and social 
reform has lost its romance. Such being the mental climate, 
one would expect jurisprudence to be in the doldrums and to 
earn its title as the dreary science. Alas for these generaliza- 
tions about the main currents of thought! The waters of law 
are unwontedly alive. New winds are blowing on old doctrines, 
the critical spirit infiltrates traditional formulas, philosophic 


inquiry is pursued without apology as it becomes clearer 
decisions are functions of some juristic philosophy.” 

If there is any unlovely feature i1 
ing and invigorating movement it is our 
overconfidence in our accomplishment Dest1 
tion of ancient dogmas has been done with a de 
tating completeness; but erection of a sound or 
cepted legal science is little advanced, 
winds of all sorts of doctrines rage. One g 
our colleagues believes that only by a search for 
facts of law and life with the assiduity of the 
can ultimate truth be gained; another eschews 
pedestrian efforts for the soaring heights of legal 
philosophy; while another turns to the delights 
history, itself an art and not a science, and busies 
itself with casting new and troublesome light upor 
ancient and respected legal doctrines. Even 
much heralded union of law with the other sox 
sciences lags far behind the publication of the banns 
betokening ultimate marriage. 

And to each group the cherished 
the others are but stench in the nostrils 
criticize the diversity of views. In the 
of legal science it is an absolutely necessary condi 
tion and one of vigorous and fertilizing quality 
Moreover, the charge against us that as destructive 
critics we are more successful than as constructive 
scholars is not to our discredit. The development 
of a fine critical spirit towards ancient dogma 
more of an achievement in the law than elsewhere 
since from the practical standpoint it is the mos 
fundamental, the most useful quality the lawyer 
may possess. A little more of this attitude applied 
for example, to current constitutional doctrine, ay 
parently fully accepted by laymen as unshakable 
truth, might be wholesome as showing how little 
historical basis many of our asserted governmental 
limitations Moreover, the very of 
polemic discussion has its uses in stimulating and 
maintaining interest. One cannot avoid apprehen 
sion, however, as to whether the cold and dispas- 
sionate demands of scholarship are not overlooked 
in the joy of battle. 

The law teacher may also regard with some 
satisfaction his non-academic accomplishments 
Logically these fall into two parts: publi 
and private consultation. As to the former, it is 
now a truism that all organized attem 
legal profession to improve, whether directed to the 
clarification of the substantive law as in the Amer- 
ican Law Institute, the formation of legislation 
by the National Conference of Commissioners on 
Uniform State Laws or reform of law administra 
tion under the direction of state judicial councils, 
look to the law professors for the basic research 
which is the foundation of all their efforts. The 
opportunities are unusual; they steadily in- 
creasing; and the danger is only that our personnel 
is inadequate in numbers and quality to supply the 
demands. So numerous are the examples that met 
tion of any except as illustration is invidious. T1 
type of activity is, however, illustrated by 
ance in both research and reform afforded by a 
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cial Council, or by the active part t 
and by others of our number in refo 
tire procedural code of the great state 
are now meeting. Only a few weeks ago the Calli 
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State Bar Association made public recogni- 
» invaluable research work done for it by 
hairman of our Committee on the Curriculum 
made possible the notable record of 


I tie 


alone I 
vement in law reform of that Association. 
) more spectacular than these are the activities 
ur colleagues in the far-flung experiments in 


nmental cont becoming history at 
hington, both in the original conception and or- 
ition of the plans and later in the slower mov- 
it possibly more important activities of bring- 
g order out of the chaos of their own or their col- 
gues’ earlier efforts. Moreover appointments to 
rtant executive and judicial positions are being 
reasingly made from our ranks. Perhaps of even 
ereater significance than all of these is the fact that 
we are able to refuse attractive official positions 
ith that grand gesture which shows a self-confi- 
lent appreciation of both the dignity and the social 
1e of our chosen calling. 

on the other hand, however un- 
jectionable or even desirable in special cases, 
joes not present a like satisfying picture. The late 
t M. Kales, it will be recalled, advocated with 
vigor and persuasiveness the duty of the law 
teacher to keep his work always attuned to reality 
and the serving of clients in actual cases as the most 
feasible and practical means thereto.* Others since 
have expressed similar views. No one can question 
the fine-spun theories of 
realities of the court 


now 





Private service 


the desirability ot testing 


the classroom by the stern 
room. ‘The problem, | suspect, 
acute with the dey But the dithculties in- 
commitments of time, obligations to special 


has become less 
ression., 
volving 
interests and unfair discriminations in monetary re- 
wards among men of neighboring faculties or even 
on the same taculty present problems of adjustment 
ranging all the way from the merely irritating to 
the profoundly distur They are not lessened 
because substantial financial gains now come not 
merely from advocacy or client caretaking, but also 
legal scholarship and writing 
as well as from public service. Under present con- 
ditions the matter must be left to adjustment in par- 
ticular cases, an unsatisfactory and inadequate solu- 
tion. I believe no permanent disposition of the 
problem is possible til such outside activities are 
valued for their educational worth alone and all 
fees received are applied for the benefit of the insti- 
tution. It would be a calamity indeed, however, 
if all our worldly success should make our profes- 
on insensible to the fact that in the long run the 
one scholar working not for material reward but 

the zest of learning is the best promise that any 
educational movement can offer for a better world. 

In passing I have referred to the lack of suff- 
ent personnel of the highest intellectual capacity 
meet the opportunities now placed before us. 
he necessity of adequate recruiting of our profes- 
n is basic. Now when the glamour of metro- 
itan practice has the chance of drawing 
ir outstanding men the ranks of teachers 
uld be seized upon. Unfortunately the ever 
rtening university purse is coincident with the 


ing. 


irom many kinds of 
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faded, 
into 


vival of legal activities and our best efforts, if 
Kales, Shou t Teacher Practice Law? 25 Harvard L. 
3 (1912), amd Ar solicited Report on Legal Education, 18 





limited only to the sort we have used in the past, 
seem destined to substantial defeat. 

The solution of this problem, vital as it is, as 
well as the others upon which I have touched, is 
subordinate to and is in fact conditioned by the 
answer to be made to the more insistent question 
whether the law is performing the vitally useful 
functions which it should perform in our modern 
social organization. To the suggestion that this 
question is less for us than for other groups of our 
profession the reply is that more and more the 
temper of the times has been to charge us with the 
responsibility and we cannot shirk it. In this after- 
noon’s session we shall hear more about our duties 
and our opportunities in this regard and | will con- 
tent myself now with a single quotation which 
forcefully presents the indictment as framed by 
many against us. It is that of a scholar in an allied 
field of social science who last year said: 

“The very members of the legal profession who have been 
most influential in inducing legislators to pander to the demands 
of their predatory clients are among the most brilliant examples 
of the output of the law schools of Columbia, Yale, Harvard, 
Pennsylvania, and Cornell. These schools have been constantly 
raising their admission requirements so far as concerns 
scholarly training and intellectual acumen. There is no evi- 
dence, however, that these requirements have raised standards 
of social conduct beyond those very complacent standards which 
form part of the religion of the average president of a bar as- 
sociation. Twenty years ago, when everything seemed to be 
going tolerably well with the world, this situation might not 
have given ground for serious misgivings. Today, when the 
very foundation of our social system, and therefore of our 
legal institutions, is threatened with a breakdown due to its 
own inefficiency, the leading law schools of the country must 
assume a responsibility that they have hitherto neglected in the 
education of lawyers for decent citizenship.’”* 

While directed specifically against the eastern 
law schools, the charge we will agree applies in a 
measure to all of our Association schools. Even 
those most distant from the large cities can hardly 
claim a professional leadership greater than the rest 
of us have shown or failed to show. 

We have tended to pass this problem on to 
bar committees and bar associations, but it returns 
to plague us. We have shown much impatience 
with the continued prodding which we have re- 
ceived from the bar on the teaching of Legal Ethics. 
I certainly sympathize with the view that this is an 
oversimplification of a complex problem. Mature 
students of the social level in general of the Amer- 
ican college graduate cannot be taught moral values 
by precept from the teacher’s platform and the 
course inevitably loses caste in the intellectual 
competition for the student’s interest presented by 
the other law courses. But may we not have over- 
looked the real significance of those appeals? At 
least they show an awareness of the problem, a 
grasping for a solution and an appeal to us for help 
and leadership which we cannot afford to brush 
aside. After all they are really asking us to study 
the problem with that kind of interest which we are 
giving to other perhaps less far-reaching aspects of 
the legal profession. The call to us has in fact be- 
come more direct and more vocal each year. In 
the inspiring address made before our Association 
last year on codperation as against insulation of 
law schools, bar examiners and bar associations, one 
of the bar leaders made a direct appeal to us as the 
only group which could assume leadership in in- 
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suring the better social functioning of the bar.® His 
endeavors and those of other public-spirited mem 
bers of the profession—always closely interested in 
and warm supporters of our activities—have re- 
sulted in a new program of activity upon the part 
of the American Bar Association and of local asso- 
ciations. The National Bar Program just adopted 
this fall calls for study by all these bar groups of 
four topics, including that of legal education dearest 
to our hearts, with the able adviser of the Council 
on Legal Education in charge as assistant to the 
President of the American Bar Association. The 
inauguration of this wider plan of bar activities 
would make peculiarly appropriate at this time an 
extension of our own program 

After this long exordium I expect you will be 
disappointed at the concrete proposal which I wish 
to make. Nevertheless I have sufficient confidence 
in its worth to take the risk inherent in advancing 
it. It is that we begin by studying the problem be 
fore we assume its solution. Perhaps we shall 
finally discover that it has no solution; more prob 
ably we shall find that we can do certain things and 
not others; but in any event we shall know more 
what we are talking about. A careful study of the 
bar’s functioning should be sponsored by our As- 
sociation. It should assume responsibility for any 
necessary initial expenditures; it should take active 
measures to secure the more extensive financing 
which the project would need; and it should direct 
the study and see that its scientific integrity and 
value are assured. 

Now I know that fact-finding commissions are 
at present out of vogue. We much in a 
hurry, too anxious for lurid and quick results to 
await the findings of laborious research. Moreover, 
we are impatient at long labors which serve at the 
end to convince us only of facts which we then re- 
gard as always so obvious. We forget of course 
that these so obvious facts are most often the very 
ones about which we have done no thinking until 
they have been brought sharply to our minds. Is 
there not an old saying that Columbus’s friends 
realized how easy it was to stand an egg on end 
after he had shown them how to do it? My guess 
is that we are already feeling the pains of not over- 
carefully planned governmental action and that well 
before the coming year is gone the search for facts 
will be more popular than it has been of late years. 
Whether or not this proves the case, I choose to 
believe that as a group we have sufficient scholarly 
instincts after all to prefer facts to guesses wherever 
facts can be obtained. 

Are there facts of bar functioning available and 
worth securing? Scientific method in law as else- 
where tells us we must start with some hypothesis 
of the results we look for and much fact-finding in 
law has been wasted for failure to take note of such 
instruction. An answer to the question seems indi- 
cated when we consider the possibilities which the 
various member this Association offer 
for acquiring concrete and practical information as 
to the law and its works all over the country. If 
we go about it, we may obtain a series of separate 
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pictures of actual conditions in many and diver 
communities which taken together will affor 
unusual and a most revealing reflection 
merely lawyers but of the entire judici: 
tion in the United States. I am confident tha 
ful planning will without difficulty develop 
search program of definite 
which will lead to invaluable information 
law teaching and law reform. This is not 
to set forth the details of such a program 
haps its possibilities may be briefly indi 
What type of facts should be sought ? 
the question of territorial extent of tl 
tion. Here as many communities sl 
lected for investigation as resources 
and in any event those 
scattered so as to be fairly represent 
entire country. If all of our member 
be developed as outposts of 
and thus add to the already worthwhile 
that many schools are recently making 
bar organization, perhaps in time eacl 
at least its immediate and 
Second, since our own activities are a ] 
problem, all the questions I have touched on 
as facing us now are a proper part of the 
Third, the bar as a whole should be studied 
selected communities, to determine 
calibre, its united and separate activitie 
gree of specialization which exists, the 
ties for the younger lawyer, how well ( 
situation is being met, and how well various classes 
in the community are being 
needy, the ordinary middle class citiz 
prosperous ate 
should like to add, fourth, the functionin; 
local courts and the judges thereof and h 
they are serving the needs of the communi 
each of the various 
course merely suggestions which | 
here at the risk of wearying you 
What use could be made of such 
One might look, if one dared to let 
at will, to almost endless possibilities 
standard of the local bar and of the 
speak of the law school, might become 
general public interest with 
freely available and used in public camp: 
newspaper editorials and in all 1 
go to make up the public opinion absolutely neces 
sary to improve the administration of j 
is a truism that justice cannot rise above 
in public opinion. Might we not at le 
plate some education of this source? 
restrict our vision to lesser and more in 
jects several will appear. Thus the 
fulness of knowing where to place our best gradu 
ates will appeal at once to all law school administra- 
tors. If, as I have elsewhere urged and as 
possible, bar examiners come more and more t 
adopt a quota system whereby some number limita- 
tion of admissions is adopted,’ such information 
well nigh essential to the authoritie 
upon the quotas and to the schools 
and direct their graduates how 
themselves to such changed 
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myself to the most obvious suggestions ; many 
e will occt to al 

In this rega e may learn much from the 
ent similar su made of our colleagues of the 

cal profession. The Report of the Committee 
the Costs of Medical Care is a mine of most im- 


1 great deal of which is directly 
vn study in relation to our 

| ent adverse reaction of 

e medical profession to the Report is, I fear, but 
ndication of what we too may expect from the 
nk and file of the bar; although anyone interested 
improving conditions in the administration of 
ustice must be hardened to expect such outbursts. 
Nevertheless we can see certain errors which per- 
ps we may avoid. This Committee was financed 





problems.® The viol 


outside sources, the great advantage of which 
is perhaps offset the conviction of many that 
thesis must be and was proved and that argu- 
ents were being ught for this thesis. The Re- 
rt may suggest to us profitable lines of inquiry 


hile enabling avoid the suspicions with 


which it was viewe 
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Such a program on our part may well stimulate 


activity of a more formal nature, possibly through 
governmental sources. 
mittee on the Costs of Medical Care would perhaps 
indicate, 


The experience of the Com- 


however, that a careful investigation 
sponsored by our own group alone may carry as 
much if not more weight than one from any other 
source. 

I am confident that such activity on the part of 
our Association is not only well worth while in the 
light of its traditions, and well justified in the light 
of the present demand, but is moreover a facing of 
responsibility which will be well received by our 
brethren of the bar and the general public as a start 
on a program of possibly far-reaching social impli- 
cations. If adopted, are we likely when we meet 
a year hence to have before us a concrete result and 
definite program of reform for the future? Cer- 
tainly I hope not. Little more may in fact have 
been accomplished by that time than the dramatiza- 
tion of the fundamentally important issues involved. 
Even that is a result of inestimable importance. 
The long range search by the method of trial and 
error for improvement of our profession will then 
have been made, as I believe it should be, the cen- 
tral activity of our Association. 
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SPORTSMANLIKE spectator demands a con- 
A test in which the participants are not too un- 
l, and to some extent the history 
criminal procedure is characterized by judicial and 
ms designed to accomplish a balance 
advantages between the prosecuting 
gency and the accused 
Perhaps the most sweeping attempt to secure this 


evenly matche 


egislative innovat 


handicaps 


alance came ; n the century following the Eng- 

lish Ciyil War yr thereto an accused was secretly 

mfined before trial without opportunity to prepare a 
PI ; 


n 


lefense; he was given no intimation of the evidence 
witnesses to be used against him; he was not per- 
mitted counsel, either prior to or at trial; there was no 
Yuarantee or ¢ mtation of witnesses; confessions 
accomplices were regarded as specially cogent evi- 
lence; and the trial was an unequal battle between a 


attery of prosecution counsel (each one of which 


would devote self to a particular segment of the 


By GorDON DEAN 
Assistant to Dean, Duke University Law School 


case) on the one side, and the privilege-shorn suspect 
on the other." 

A wide-spread revulsion was inevitable and we 
find much evidence of the balancing process which re- 
sulted, in the bills of rights of American common- 


wealths. If one were simply to list, without further 
description, the rights of the accused at the various 
stages of American criminal procedure today, the list 
would be an imposing one. While most of these guar- 
antees whether legislatively or otherwise enunciated, 
would seem to be privileges which should be accorded 
in any civilized community, others are either less funda- 
mental manifestations of the vagaries of the public 
mood or the work of defense lawyers in the law mak- 
ing bodies who are unduly solicitous for the rights of 
accused persons. 

Today the balance is decidedly in favor of the ac- 
cused. He is no longer the pitiful combatant of the 
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early 17th century who stood shackled before his perse- 
cutors. His bonds have been loosed and a weapon has 
been placed in his hands. It is unfortunate that in 
speaking of the American trial one finds himself re- 
sorting to the terminology of a contest, a temptation 
which does not confront one accustomed to the conti- 
nental criminal procedure which, despite its many un- 
fair incidents, bears little resemblance to a game—more 
to an earnest investigation into guilt or innocence.? 

One of the most patent inequalities is bound up 
with the so-called right of the accused to know the 
prosecution’s case, including the right to a copy of the 
indictment with the charge adequately set forth, a bill 
of particulars, the right to names of witnesses appear- 
ing before the grand jury, the right (if prosecution be 
commenced by preliminary hearing) to have the state’s 
case presented in prima facie form (and in some juris- 
dictions in full), with no counter obligation upon the 
accused to reveal the nature of his defense® unless it 
be by way of abatement; but rather, a privilege to re- 
main silent, except for an uninformative plea of “not 
guilty” until the waning hours of the trial when the 
surprise defense may be dramatically ushered in to 
the delight of the spectators and the detriment of law 
enforcement.* 

The breadth of the general issue in civil cases 
and abuses arising therefrom moved Bentham and his 
followers to agitate reforms which culminated in the 
Hilary Rules of 1834. There never has been any such 
wave of indignation directed at the corresponding 
abuses under the criminal plea of not guilty, and the 
various motions, demurrers and pleas which may be 
made upon arraignment remain virtually the same to- 
day as when Hale, Hawkins, and Blackstone expounded 
upon them.°® 

In a suit on a promissory note the pleadings in- 
form the plaintiff whether the defense is a denial of 
execution or nonpayment. In a criminal case the plead- 
ings tell nothing, and at the appropriate moment the 
defendant with a perjured defense has his choice of a 
corps of insanity experts, alibi witnesses who will tes- 
tify that he was in another locality at the time of the 
offense, friends who will assert he acted in self-defense, 
was entrapped into committing the crime, that he 
labored under mistake or ignorance of law or fact, that 
he was an infant, coerced, intoxicated, immune from 
prosecution, or otherwise justified. The prosecution 
flounders in the dark. There is a last minute futile 
attempt to collect rebuttal evidence. Reasonable doubt 
has been raised. An acquittal follows, and the books 
on trial tactics have another illustration on how to “beat 
the case” through surprise. 

Why should not a defendant be required either to 
state his defense in writing at the time of arraignment 
in clear and concise language or, what would seem more 
2 See generally, Wright ‘French Criminal Procedure,” (1928) 


44 Law Q. Rev. 324, (1929) 45 L aw 2 Rev. 92; Westenhaver, ““‘What 
Happens in a French Criminal Trial,” (1925 1 West Virginia L. O 





7; Garner, “Criminal Pr e in France,” (1916) 25 Yale 
} x Coudert, “French Criminal Procedure,” (1910) 19 Yale 
L. Jour. 326, 337. 
8. See argument advanced in (1932) 6 Aust. L. Jour. 175, 176 
See also Freeman, “Should the Defendant ir i 
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Written Pleading Outlining His Detense 
” (1922) 12 J 


4. See Millar, “The Function o 
Crim. L. 500, 504 

5. See 2 Hale, Pleas of the Crown, Ist Am. ed. 1847, p. 236 et 
seq.; and 4 Hawkins, Pleas of the Crown, 7th ed. 1795, p. 243 et seq.; 
Blackstone Commentaries, Cooley's 3rd rev. ed., vol. 2, pp. 482-486; 
Clark’s Crim. Proc., 2nd ed. p. 489 et seq 
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and clergy), virtually the same pleas are availab i he method 
of raising the defense differs. somewhat in tl lictions. What was 
ance raised by special plea in abote 1 urrer is now, in some 





jurisdictions, raised by_motion te 209 of the American 

aw Institute Model Co le of Crin 1 Procedt indicates the trend 
Section 210 lists the grounds der a motion to a iash. But the issues 
raised by the plea of not guilty remain the same today as at common 
law. See note (1929) 28 Yale L. Jour. 651 











practicable in most cases, present an oral titular des 
nation of such defense, either as a special pl 
specification under the plea of “not guilty.” 

The very naiveté of Hale’s historical expla 
why justification is not to be pleaded specially® ma 
it most apparent that there is no particular sanctity 
the present arrangement of criminal pleas, and w 
the last few years a small group of states, cor 
that law enforcement would be best served by a br 
with tradition, have decided to experiment with 
formative defense pleadings. If there has been a | 
tham in the movement he is Prof. Robert W. Milla: 

Eight jurisdictions® require the defend: 
advance notice of an insanity defense; at least tw 
jurisdictions® make the same requirement with ref 
ence to alibi, while Scottish law*® extends the requit 
ment to alibi, insanity, that defendant was asleep 
that the crime was committed by another person nam 

Alibi 

In 1927 the Michigan Crime Commission wagt 
a successful campaign for the adoption of a statute r 
quiring the defendant who proposed to offer alibi ey 
dence, to give notice of that intention, and his w 
abouts, at least four days before trial, to the prose 
cuting attorney." 
and after its passage, 
which has since survived attack and been at least 
ferentially sustained by the Michigan Supreme Court 
Says Harry S. Toy, Prosecuting Attorney of Way: 
County (Detroit) :' 

“The great increase in convictions where : 
offered since the passage of the act is attribute poli 
prosecuting officials to the statutory notice given them, wh 
permits an inquiry into the alleged facts of the alibi prior t 
trial and the refutation and destruction of a fals« bi.” 











As the Michigan law now operates, perjury 
been materially checked: 

“Instances have arisen where an alibi has been offer 
a defense after notice given under the Alibi act and 






































and prosecuting ofhcials have been able to prove : 
witnesses committed perjury. Several perjury convictions have 
6. “In case of an indictment of felony or tre the 
no justification made, aS a man cannot plead that v t ¢ i wa 
se defendendo, or in his defense against a burgla I er, thoug 
it amount in truth t no telony 
“And the reasor because the indictment t 
the fact was done pri orie & contra ligear su um, and 
felony, that the fact was done felonice, w the 
ment, and must be answered directly, bu n : 
shall have the advantage ll I t i xu 
himself of the felony may gi 
in evidence, tho the proved u 
the most advantageo ner 
‘If duress anc { ers will « 
necessary defense in safeguard of his life, or any other matter, the 
upon the general issue ught to take notice f 
verdict accordingly, as effectually as if it were 
plead le d.” Hale, supra, nt. 5, p. 258. 
See: Millar, “The Function of Crin 1 Pleading 1922) 1 
J Crim. L. 500; Millar, “The Moderni ization of Criminal Procedure 
(19230) 11 J. Crim. |! a ly Millar, Refor f Cr I 
Illinois,” (1917) 8 J Cri . 837 at 3 Sin 
this article Prof. N h as : pe bli shed an aha article de ng wit 
Statutory Notice of Alibi (1934) 24 J. Crim. L. 849 
8. Alabama, Cali wrnia, Colorado, Indiana, M ga Oo Was 
ington and Wisconsit See infra, nt. 28-33, 36, 3 
y Michigan and Ohi See infra, nt. 11 
10. Keedy, “Criminal Procedure In Scotland,” (1 J. ¢ 
L. 728, at 751; Wood and Renton, Criminal Proced 
ll Mich, Comp. Laws (1929) §§ 17313, 173814 
“‘Whenever a defendant in a criminal case not ible by a 
tice of the peace shall propose to offer in his defense test to est 
lish an alibi on behalf of the defendant or the insanit lefer 
ant either at the time of the alleged offense or at tl su 
defendant shail at the time of arraignment or wit é 
after but not less the four (4) days before the tr r 
and serve upon the secuting attorney in such cause a not tir 
of his intention to cla such defense and in cases of a claimed alibi su 
notice shail include specific information as to the place at which ti 
accused claims to have been at the time of the a ff 
Same; effect of failure to file notice In th 
of a defen lant to file the tten notice prescribed n the preceding = 
i : ts pe = exclude le i 
of establishing an alibi or the insanity of suct 
prec eding se ” 
‘ 410 5 N. W Se 
also People v “9290 N. W. 4 I 
Wudarski, 2 157 (1981 







13. (1981) 9 The 





Many defense lawyers, both before 
bitterly opposed the measure 



































































































r e€ Wal I \ 
nh Ope 
req rem 
S Va 
this was 
the law COT 












In spite of the 
eral John J. Be 
ind Thomas S 

¢ Pane the N 





ted down a sin 


In 1926, the S$ 





> of the ¢ 





















































ANCE 


SPECIFICATIONS OF DEFENSE 








IN CRIMINAL CASE 437 








etroit Prosecuting and police 





y V that the present 
Defense Law is a step in the 
revents many miscarriages of 


> of the Ohio 
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me language as the Michigan 

tment. Previously there 
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r supra, nt. 7, p. 350 
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the present federal congress the adoption of such a 
statute. 

Under both the Michigan.and Ohio statutes, alibi 
is not raised by a separate plea, but by specification 
under the general issue. Both statutes provide that in 
the event defendant fails to submit advance notice, the 
court may in its discretion exclude alibi evidence. This 
grant of discretion seems a wise insertion both from 
the standpoint of the prosecution and the accused. 
Without such a penalty the requirement of the special 
plea would be a most ineffective gesture.** While the 
cases will be rare in which the court should permit 
proof of an unannounced alibi, occasionally a defendant 
will be called upon, in a tardy prosecution, to recall and 
substantiate his presence at a given place on a night 
some years previous. When such a case arises the 
discretion may be exercised so as not to penalize a 
defendant who has not had time to refresh his memory. 

Insanity 

With such unsolved fundamental problems in the 
insanity field as the bases for criminal responsibility, 
the adequacy of insanity tests, the need for the creation 
of agencies for pre-trial psychiatric examinations, and 
the ultimate disposition of the mentally unsound, only 
the most superficial surface-scratching can be accom- 
plished by tinkering with such purely mechanical inno- 
vations as the special plea of insanity. Our contribu- 
tion is rendered all the more slight when it is realized 
that, contrary to popular opinion, the insanity defense 
is raised in comparatively few cases.** 

However, by requiring advance notice of intention 
to present an insanity defense, some of the surprise 
element will be eliminated, and feigned insanity may be 
discouraged. California statistics indicate that such a 
requirement will not necessarily result in fewer such 
pleas** although that has apparently been the result in 
Michigan.*" 

In Alabama,** California,?* Ohio,” Washington,” 
Wisconsin,** and Indiana,** the defense of insanity at 
the time of the offense must be raised by a special 
plea, and unless it is so raised, no evidence of insanity 
may be presented at the trial. Louisiana had a similar 
statute,** but in 1932 the section of the Code contain- 
ing the provision for a special plea was amended and 
re-enacted omitting any reference to such a plea.** 

In Colorado** and Michigan®’ insanity must be 
raised by a specification under the general issue. Un- 
le “SS SO > raised it cannot be shown under “not guilty” in 


ra New York and Nebraska provide for special pleas of insanity, 
but notwithstanding, permit insanity evidence to be offered under the 
general issue. See intra, nt. 35, 39. 

25. “The Illinois Crime Survey, p. 213, states that the number of 
defendants found insane by juries in the various municipalities and 
counties ae by the survey vary from less than 1 per 1000 cases to 
1.5; and that ‘the insanity defense has great publicity in a few homicide 
cases and creates the impression that a large number escape in that way 
On p. 757 there are more detailed statistics of Cook County, showing in 
four years a t& tal of only 11 findings of insanity in murder cases and 
40 in all cases The California { report discloses (p. 37) 
that in 8,336 cases there were 98 pleas of insanity, or a little over one 
percent, and that of these 98 only 13 were successful, and in a majority 
of these the district attorney either stipulated that the defendant was 
insane or the experts called by the state testified that the _y —— 
was insane.” Bettman, Criminal Justice Surveys Analysis, vol. 4, Report 
of The Wickersham Commission, p. 129, 139. 

26 Report of the Calif. Crime Comm, (1981) p. 35. 

27. (1981) 9 The Panel 52 

28. Ala Cote ( Michie, 1928) $4573 

29. Cal. Pen. Code (Deering, 1931) §1016. 

30. Ohio Gen. Code 1930, 13440 0-2. 

31. Wash. Comp. Stat. may, (yang 1922) §2174. 

$2. Wis Stat (1981) $357.11(1 

33. Ind. Ann. Stat. (Burns, 1986) $2231. Insanity however is 
admissible in mit igation, aonge not pleaded. Hopkins v. State, 180 Ind 
293, 102 N.E. 851 (1913 

$4. La. Code Crim. ‘Proc. art. 267; State v. Harville, 170 La. 991, 
129 So. 612 (1930). 

35. Act 186 La Reg. Sess. 1982, p. 449. 

36 Laws 1927, c. 90, $1. 
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the former state, and may be excluded by the judge immunity®* made by enforcement officers in cons 
in the latter. ation that the defendant either give information 
In New York*® and Nebraska‘ the defendant may cerning accomplices or the whereabouts of loot, 
make a special plea of insanity, but evidence of in- consideration that he turn state’s evidence, no 
sanity is nevertheless admissible under the general is ness would result in requiring advance notice of 
sue,“ a rather impotent provision, it would seem . defense. The defense is essentially one in abaten 
While three other states, Maine,*! Maryland,*? and The same is true of other defenses, 
New Hampshire,** make no requirement with reference larly true of condonation. While this « 
to special pleas in insanity cases, their statutes appear cidedly limited it makes its appearance in 
to contemplate such pleas, and such pleas would not where statutes have been enacted which 
be rejected as they have been in other states.** missal of the case where in rape**? and sedu 
The Code of Criminal Procedure of the American parties later marry, and in adultery where th 
Law Institute contains a provision, similar to that in tion is not instituted upon the complaint o 
Michigan and Colorado requiring a specification in ad grieved spouse.** Since the perfect 
vance of trial.“ And the Missouri Crime Survey** condonation is the grant of executive clemenc 
and the Wickersham Commission“ contain recommen- pardon, and since pardon had to be raised 
dations approving such a statute plea at common law,°® it should not be regar 
Other Defenses novel suggestion that condonation in its | 
=? form be the subject of advance specificatior 
It is submitted that the specification of defense Most defenses.** unlike alibi which 
should be extended to all defenses, leaving as the hard to refute at the last moment, and unlike i 
scope of the plea of “not guilty” the questions whether which may properly be classed as one in aba 
or not the acts charged took place and whether the defenses which are not usually difficult to 
ccs commited the len aay in the volun which go tthe merit But chen ssi 
or : cases where the surprise element hinders efi 
nificant recommendation. ** , : cution are the exception rather than the rule 
__ The accused, who has participated in the commis-  ceem that whatever slight inconvenience may 
sion of crime, is in a position to know the circumstances { the accused from advance specifications i 
under which his acts were committe d. The prosecution weighed by the slight advantage accorded the m 
is not. If the defendant was not at the scene of the tion by virtue of which defenses may be tested 
crime, he knows that fact, and he also knows something vance of trial. 
the prosecution may never know, namely, where he was Obviously any attempt to confine defendant 
at the time of its commission. If he is innocent be- one defense only would be unreasonable and unfair at 
cause his conduct falls within some legal excuse or would immediately be labelled unconstitutional, at | 
justification, he would not be prejudiced by a statutory where consistent defenses are proferred But te 
compulsion to specify such excuse or Justincation If quire that defenses be announced in advance of 
he is guilty no constitutional guarantee for the pro- does not deprive a defendant of such defenses 
tection of the innocent should shield him may select any defenses applicable to his Situation 
____ From the standpoint of saving time and expense gefense is made unavailable to him unless by his 
in the prosecution of criminal cases, the requirement Of choice he discards it through failure to specify 
advance notice of defense would be fully justified. If Sut if the failure to specify such defenses in 
a defendant wishes to raise the detense of entrapment, ance of trial is to work a forfeiture of . 
for instance, a defense which by its very nature admits introduce evidence tending to establish suc 
the commission of the act charged, why should there will not counsel make a practice of enumer 
be placed upon the prosecution the burden of collecting defenses in their specifications ?* T 
evidence, often a costly and time consuming task, which a likely prospect, but if it becomes such 
would simply tend to place the defendant at the scene msthnde of correcting such an abuse ; 
of the crime. Entrapment A ee aS a be enacted prohibiting the enumeration of inconsistent 
defense roections for gal ses of Hauer and detec inthe spetication.” But the most eft 
f ; =i ‘ped - counter-irritant might be supplied by giving to th 
or not there has been a sufficient degree oft persuasion prosecutor if he needs a grant of power in this 
or participation by the enforcement officers, why should spect® the right to comment upon the fact that def 
the state be required to flounder in the dark, possibly 
even abandon the case because evidence is wanting 
which would place the defendant at the scene of the 
act, where he, if he could be required to, would admit ae cribner v. State, 90 Okla. Cs 
that he was Michie, 1981) 


specified were not established by evidence at 
or that the defenses offered were inconsistent 
Where the defense is based upon a promise of 


50 


87. Mich. Com. Laws (1929 31% 1 1 . . 

38. N. Y. Code Crim. Proc. §33 ilbert’s Pen. Code and Crim F » “dates I Ww 
Law Ann. 1933 é , h : 

39. Neb. Comp. Stat. (192 329-221 57. Statute depriving defendant of defense 

40. ibid; | nder v. People, 2 un, “) pO itional in State v. Strasburg, 60 Was 

Joyce, 233 1 1, 3 22 See Rood, “Statutory Abolition of 

1911) 16 Va. L. Reg. 721 

38 Yale L. Jour 


the 
6: 

1981, c 
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A. L. I. Model 
Mo. Crime Survey, 
Report, Wickershan 
ibid. 
49. Note (1929) 2S 
to Sorrells v. United States, . Si iC c 
(1982) t identify detend 
50 It is not suggested here that legislat t t dt detective resources 
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the jury a long St the defenses specified and 
en proceed to ridicule the list would be far more 
izing than any restriction on pleading inconsistent 
A J ghtfully suspicious of a man 
claims al iil who offers ¢€ ence of self- 
se 
y cl cedural law which disturbs 
sting al handicaps and advantages, 
er unbal ay now be, between accused 
prosecutor, is certain to be met with cries of un- 
stitutionality, and it would therefore seem appro- 
to anticipate jections 

1927 California created a new plea of “not 
guilty by reason of insanity.”” By statute it was pro- 

d that if such pl re used alone, the defendant 
ereby admitted the commission of the offense 
irge ;** and if the plea of “not guilty” were used 
ne, the defendant was conclusively presumed 

have been san the time of the offense 
rged.* If the defendant joined with the insanity 
nother plea, he was first to be tried as if he had 
tered the other plea only, and for purposes of such 
vas presumed sane, following which a separate 

trial was provided « e insanity issue. 

the first case involving the constitutionality of 
the statute, People v. H ckman,” the defendant entered 
nly the insanity plea and upon a finding of sanity, was 
sentenced. He urged upon iced that having been 
mfined to the insar issue he had been denied due 
process and equal protection of the laws under the 14th 

ndment. The « held that he had had ample 

ypportunity to choose appropriate pleas and that he 
was not therefore deprived of anything which he could 
ot have availed himself of. 

People v. Davis,®® the defendant entered both 
plea of “not guilty” and one of “not guilty by reason 
yf insanity,” and although he had ample opportunity 
to present insanity evidence at the second hearing his 


appeal was based upon the court’s refusal to permit 
the introduction of insanity evidence at the first hear- 
ng. Following the isoning in the Hickman Case, 
the court held that the procedure was valid if at some 
time he was permitted to have his insanity determined 
by the jury.‘ 

In People v. 1 Fook® and People v. Troche® 
the defendants entered pleas of “not guilty” and of- 
fered evidence of insanity under such pleas which was 


which stress the 
and which 


by the « In 


cedural nature of th 


ejected opinions 


statutory change 


the affirmative na- 


rely heavily and unnecessarily upon 
ture of the insanity defense,” the court held that the 
egislature could constitutionally exclude evidence of 
sanity on a “not ¢ plea, where opportunity was 
ven to choose a plea by which insanity could be raised. 
In none of tl ses was the court troubled par- 
ilarly with the validity of that portion of the statute 
which simply requit 1 defendant to choose the ap- 
opriate plea or forfeit the right to raise it at trial. 
ts real problem was whether insanity was such a vital 
separable factor in the determination of guilt as 
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could not be detached from the guilt issue for de- 
termination in a separate hearing.” 

rhe first problem would seem to be a relatively 
simple one and yet a dictum of the Ohio court in a 
recent case"* leaves uncertain the disposition which will 
be made of the Ohio insanity law when a proper case 
is presented : 

“We do not deem it necessary 
sider the refusal of the court under Section 13440-2, Ohio Gen 
eral Code (113 Ohio Laws 175) to permit testimony to be 
offered as to the insanity of the accused at the time of the com- 
mission of the offense, nor to go into the question of the grave 
doubt as to the constitutionality of the provision establishing 
a conclusive presumption of sanity from the failure of the 
attorney to file a written plea of not guilty by reason of in- 
sanity. Two of the members of this court, including the writer 
of this opinion, are convinced that an enactment which would 
deprive an insane person of a defense going to the very vitals 
of his case, because of non-action upon the part of his at- 
torney, would necessarily be unconstitutional, upon the ground 
that it would deprive such insane person of due process of 
law.’ 


under this record to con- 


It is submitted that on the basis of the above 
reasoning, the Ohio statute is no more a deprivation of 
due process than a denial by a trial judge of a defend 
ant’s request to change a plea, entered by his attorney, 
from guilty to not guilty. 

With the dictum in the above case may be com 
pared the language of the Alabama Supreme Court in 
a case™* upholding the constitutionality of the statute 
of that state which provides for a separate insanity 
plea: 

“The rule is well settled in this state that the action of the 
tria: court in refusing to allow additional pleas to be filed after 
the time prescribed by law is not revisable on appeal [citing 
cases], We see no reason for making an exception in favor 
of the plea of ‘not guilty by reason of insanity.’ Section 7176 
of the Code requires that this plea must be interposed at the 
time of arraignment, and failure to do so forfeits the right, and 
leaves the acceptance of the plea thereafter to the unreviewable 
discretion of the trial court. There is no merit in the sug- 
gestion that the enforcement of this rule of practice is a viola 
tion of the defendant’s constitutional right ‘to be heard by 
himself and counsel, or either.’ ”™ 

The proposal for a more extended use of special 
pleas in criminal cases is not, however, complicated by 
any of the constitutional problems such as arose out of 
the California statute which provided for separate trials 
on separate pleas. The proposal involves no attempt 
to separately try the issue of self defense, for instance, 
and the other issues that may be raised today under the 
not guilty plea. Such a procedure would be a farce, 
for the elements constituting self defense are so inter- 
linked with the other proof which would be adduced 
that a separate trial of the self defense issue would 
simply result in duplicate hearings. The proposal in- 
volves one trial only, but advance notice of the de- 
fenses which are to be raised therein. 

Is due process violated when one is given the 
choice of any defenses suitable to his situation, but is 
permitted to assert them at trial only if preceded by a 
notice of such intention? In the Troche Case" the 
court said: 

“Due process of law is not limited to the due process of 
the settled usages of the past, but may include new methods of 
procedure unknown to the common law, provided they are in 


reargument before the California Supreme Court in People 
69, the court submitted this question to which it 
their arguments: “Whether any evidence bear 
defendant at the time the offense is 


On 


71 
v. Troche, supra, nt 


to devote 
ndition of the 


invited eounsel 


the mental co 


in on 
alleged to have bee n committed is admissible for the purpose of showing 
intent or premeditation, or for the purpose of enabling the jury to deter 
mine the degree of the offense charged, and the extent of the punish 
ment.” Argument of Attorney General Webb, p. 38 

72 Evans v. State, 123 Ohio St. 182, 174 N.E. 348 (1980) 

73 id. | 138 

74. Rohs State, 186 Ala. 5, 65 So. 42 (1914) 

75 id. 65 So. at 43 
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harmony with the accepted underlying principles of such pro- 
cedure according to the traditions of the common law. They 
must be orderly and provide for reasonable notice and op 
portunity to be heard.” 

The California construing the insanity 


statute of that state would seem to present ample argu- 
ment for sustaining legislation extending the use of 
special pleas or specifications to other defenses. 

The constitutional objection which might 
ceivably prevail against alibi statutes such as those in 
Michigan and Ohio, is that the procedure in effect re- 
quires the defendant to be a witness against himself. 
The provision against self-incrimination exists in forty- 
six of the states’? including Michigan® and Ohio.*! 
The wording of the guarantee is the same in both these 
states: ‘No person shall be compelled in a criminal 
case to be a witness against himself.” The alibi statutes 
differ from the insanity statutes in that in the former 
the defendant must not only specify his defense or 
forfeit the right to raise it at the trial, but he must also 
state where he was at the time the offense was com- 
mitted. The statute thus compels the defendant who 
proposes to offer such a defense to furnish particulars 
concerning the evidence which will establish it. It 
may be argued that this is the equivalent, at least, of 
testimonial compulsion, the very thing which the consti- 
tutional provisions were designed to prevent.®? It is 
true that the privilege against self-incrimination has 
not been applied to criminal pleas or pleadings,** but it 
is also true that no statutes have heretofore required 
of a defendant what the alibi statutes now require. 

It is submitted, however, that the alibi statutes 
do not infringe on the privilege against self-incrimina- 
tion. Rather, they set up a wholly reasonable rule of 
pleading which in no manner compels a defendant to 
give any evidence other than that which he will volun- 
tarily and without compulsion give at trial. Such 
statutes do not violate the right of a defendant to be 
forever silent. Rather they say to the accused: If 
you don’t intend to remain silent, if you expect to 
offer an alibi defense, then advance notice and where- 
abouts must be forthcoming; but if you personally and 
your potential witnesses elect to remain silent through- 
out the trial, we have no desire to break that silence by 
any requirement of this statute. 

Certainly the change in the type of crimes com- 
mitted and the means used by criminals committing 
them, when considered together with the safeguards 
thrown about accused persons under present procedure, 
justify a far different construction of the constitutional 
privilege than one which might have been invoked 
centuries ago. The privilege arose out of a period i 
English history when there was judicial sanction of the 
use of the thumbscrew and the rack for the extraction 
of pleas as well as confessions.** The forcing of ad- 
missions of guilt from the lips of the accused by the 
employment of legal process was the conduct sought 
to be prevented.** In the present temper of the courts 
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there is slight likelihood that the privilege will lx 
strained to invalidate such legislation as_ th 
Statutes. 


In conclusion it may not be out of place to in 
some of the other proposals which have been urg 
recent years to bring about a more equitable distr 
of advantages between the state and the 
criminal Three of these particular 
ssaatianion first is a proposal to 


pleading 


The 


require 


fendant to furnish in advance of trial the names « 
witnesses he expects to call at the trial or upon i; 
to do so, forfeit the right to call them.* The se 





is a proposal to require the Pacer to subi 
ule of witnesses and a brief summary of what 
testify to.** The third involves setting 
cases approximately the same system 
now prevails in civil cases under 
in which the scoy 
the tender of a certain plea without more will const 





up In crim 
of pleading 
retormed proces 


iS limited 


of the general issue 


tute an admission of matters not denied in the plea 
thus saving the state the necessity of proving admitt 
facts.** 

Each of the above proposals would undoubt 
result in an increasingly aggravated disturbance of 


defendant’s now favorable balance, and each wi 
therefore be increasingly difficult to sustain under 
due process clause. To speculate as to ) oe reception 


which the judiciary will accord such legislation is 
yond the scope of this article. The first proposal w 
seem to involve a harsh requirement. To make a 
fendant specify each witness he will to 
his innocence would seem to call for needless particular 
ization. The second proposal while subject to the sam 
objection, would also be a clumsy im 
for no law can satisfactorily regulate the 
summary of testimony, and such summarie 
invariably disclose little of significance to the prose 
cutor. The third proposal, I fear, would lead immedi 
ately to a wild scramble to set up a system of pleading 


use establis 


1 1 
| nit t ‘ 
iement at Dest, 


ore ity Of 
s would 


akin to that on the civil side which has been centurie 
in the making. In order to ascertain what is to be 
regarded as admitted, and what denied by each of the 


multitude of written defense pleadings that y 
presented to the courts, would call for thousands of 





appellate court adjudications and furnish unnecessary 
opportunities for delay in the administration of crin 
inal justice. It would be a costly reform 

None of these objections apply to the propos 
herein advanced that notice be given before trial of the 


specifics ition 
er pleadings 
would 

, 


edure. But 


ul 


defense to be presented. The most brief 
will be sufficiently informative. No count 
are called for. The issues raised by the d 
be heard at one trial as under present oe 
the perjured defense and the surprise de 

one of which has any justification in a seri 
into the 


rense 






*si 
sense, neitne! 
mus Searcn 
substan 


blameworthiness of conduct, will be 
tially thwarted. 


86. Millar, “‘The Function of Criminal Plea g 1922) 12 
Crim. L. 500, 503. 

87. id. 504 

88 Heller, “‘Adam, Is My Fig Leaf on Straight pp. 44-4! 

The followi: recent cases, among others, now reported I 
States Law Week, have not been referred to: [ n 
Packers, Inc S. Dist. Ct Cal., decided Oct 

exas v. Standard Oil Co., Texas Dist C2.. 


Southport Petroleum Co Ickes, Sup. Ct 












Wisconsin State Federation of Labor v. Simpl 

Co. v. Watsek, Dist. Ct. of Oregon, decided 

States v. Bob Li Dist. Ct. of Texas, deci February 16, 19384 
United States v. Suburban Motor Service Corporation, Northern 
trict Illinois, decided February 12, 1934; Amazon Petrol Co 
Rativoad Commission of Texas, et al., Dist. Ct Texas, 

Co., Wis. Cir. Ct., decided October 138, 19383; Wilmette ’ 


go Flexible Shaft Co. 
decided February ‘ 
Pleas, decided February 14, 1934 


ruary 12, 1934; { 
States Dist. Ct., Delaware, 
Inc. v. Bowles, Ohio Com 
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THE CHANGING FUNCTION OF THE FEDERAL 
COURTS* 





\N the Constit | Convention no subject of 
| 1al conseque evoked less discussion than 
the Federal judiciary. This was because of the 
admission of its importance. The enforce- 

the Articles of Confederation depended upon 

f the States, and they had proved to be a 

f sand. The Constitution was to operate di- 

upon the people and it and the laws made in 


suance thereof were to be the supreme law of the 


[his provision was not self-executing. The 
State courts, jealous of State’s rights, could not be 
rusted to enforce it. Hence the admitted necessity 
a national judiciary 
So much was ceded. The debate centered 


n the question whether the vindication of 
itional authority should be left to the Supreme 
Court to be exer by way of review of the de- 
ns of the State tribunals or whether there 
ild be a syste inferior Federal courts with 
riginal jurisdictior The decision was wisely in 
or of the latter. In recent years that decision 

is been questions Certain Senators have advo- 
ited that the lower Federal courts be abolished 
ind only the Supreme Court of the United States 
retained. It is unlikely that anything so drastic 
ill ever be done, but the fact that it has been agi- 
tated is a significant reminder that all of the Fed- 
ral Courts, except the Supreme Court, are created 
by statute and their existence is dependent upon 
t ill of Even the Supreme Court— 


e will oft Congress 


nstitutional court though it is—is not immune 
n Congress and the Executive. The number of 


ts members is not fixed by the Constitution but may be 


ncreased at the ll of Congress and the additional 
mbers appointed by the President with the 
lvice and consent of the Senate. During the tragic 
of reconstruction it was suggested that the 
Court be packed his way in order to insure the 
holding of the sures aimed at the prostrate 


is of Congress were only stayed 
opinion and the realization 
ppoint the additional members 
vas lodged in a hostile president. Should public 
support ever weaken it will be as easy for Con- 
ress and the President 
| of the check of the courts as it is for the British 
binet to increase the membership in the House 
Lords to an extent sufficient to give a majority 
vernment that the power of the 


it this power 


favor of the \y 


louse of Commons may be absolute. 

So far public opinion has maintained the exis- 
nce and sanctioned the decrees of the Federal 
urts. That this has been so consistently true 
no less than remarkable, for the Federal Courts 
re the last vestigial remains of representative gov- 
rnment as conceived by the founding fathers. The 
en who sat at Independence Square meant that 
®An address delivered at the dedication of the new Federal Court 
fing at Jackson, Tennessee, April 2, 1984 
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ARMSTRONG 





the representatives, senators, president and judges, 
for whose selection they provided, should be free, 
during their terms of office, to exercise their own 
judgment, uncoerced by the vagaries of public 
opinion. Steady trade winds should alter, but 
gusts not affect the course of the Ship of State. 

Senator L. Q. C. Lamar of Mississippi was true 
to this conception when he cast his vote in defiance 
of the expressed will of the Legislature that elected 
him, resigned, convinced the Legislators of the 
soundness of his view, and was re-elected. But 
Lamar belonged to another generation—before the 
day when an all-pervasive press and an insistent and 
inescapable radio have converted the legislative and 
executive branches into an almost pure democracy. 
Only the Federal Judges are oblivious to the signals 
that come from those stationed at the listening 
posts of public opinion. 

The primary duty placed upon the Federal 
Courts has been thoroughly performed. By John 
Marshall the Constitution was expounded and ex- 
panded. Under his leadership and that of the later 
Chief Justices the Courts thoroughly vindicated the 
national authority. It is difficult to visualize that 
bygone day when, on a visit of George Washing- 
ton to Boston, John Hancock, as Chief Executive 
of Massachusetts, claimed precedence over the 
President of the United States. Today the Gover- 
nors of great Commonwealths are humble suppli- 
cants at the doors of departmental almoners. 

It may be an unpalatable truth but truth it is 
that the present popular conception of the powers 
of the Federal Government is as different from that 
of the framers of the Constitution as our modern 
dress is from the silver buckles, silken stockings 
and powdered wigs of the eighteenth century. The 
men who faced Washington and listened to Frank- 
lin and Madison in Philadelphia thought they were 
founding a Government which should possess no 
authority other than that expressly given. That 
apocryphal person, the man in the street, thinks of 
his nation as able to do anything not explicitly for- 
bidden and is impatient of the slightest restriction. 
As lawyers we may not like this change but, if not, 
about all we can do about it is to follow Harry 
Hotspur’s injunction to his Kate—swear a good 
mouth-filling oath and accept the inevitable. 

With this metamorphosis the Federal Courts 
have had much to do. The commerce clause, the 
right to establish banks, and carry the mails, the 
treaty-making power, the fourteenth amendment, 
each, as construed by the courts, has contributed 
its bit to the constantly expanding national power. 
But, latterly, other forces have accelerated even 
more rapidly the gathering momentum of the Fed- 
eral Government’s irresistible power. The prestige 
that comes from successful wars has added infinite- 
ly to the glamour of the national banner. Most 
insidious of all have been the grants from the na- 
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tional treasury which the States can only obtain by 
bowing to the will of Congress and accepting the 
conditions imposed. Some may have objected but 
none has refused. Frederick the Great was told 
that the Empress Maria Theresa of Austria wept at 
the partition of Poland “She weeps,” replied the 
canny old cynic, “but she takes her share.” So 
when we are offered Federal largess on condition 
that we forfeit the rights of our States we may 
weep, but we take our share. 

The secondary function of the Federal Courts 
was to see that the citizens of one State obtained 
justice in all others. The bickerings and jealousies 
that arose after the Revolution made this necessary 
Hence the provision conferring jurisdiction on the 
ground of diversity of citizenship. As the late 
Chief Justice Taft pointed out this has proved in- 
valuable in encouraging the investment of capital 
in the newer States where conditions were not en 
tirely stable. The necessity for this jurisdiction 
has not vanished, but it has lessened. Modern 
transportation has made us a migratory people. 
State lines are fading and local prejudices lessen- 
ing. In many States outsiders are indifferent as 
to whether their causes are tried in local or Federal 
Courts. 

By performing the two tasks for which they 
were essentially created the Federal Courts have 
not become obsolete. Their existence remains and 
will continue to remain vitally necessary to the 
welfare of the nation. 

I shall take time to refer to three only of the 
problems which are pressing upon them for solu- 
tion. 

I yield to none in my pride in the profession to 
which I belong. I have no patience with either its 
serious or jesting disparagers. It is enough to say 
that, except for the part the lawyers played, our 
nation would not now be in existence. But we are 
living today in a changed world, of the existence of 
which our forefathers never even dreamed. If the 
Bar is to understand its complexities, help shoulder 
its responsibilities and assist in the solution of its 
problems, its standards must be raised higher than 
they have ever before been placed. The day wher 
an adequate legal education could be obtained with 
the aid of Blackstone and a candle has gone. Yet 
the States are timid and hesitant about raising the 
requirements. We look hopefully to the Federal 
Courts to say that none may address them except 
those whose character entitles them to enter and 
whose learning justifies them in being heard. The 
Chief Justice of our own State Supreme Court re- 
cently stated that he feared that if he and his asso- 
ciates should raise the standards of the Bar the 
General Assembly might attempt to deprive the 
Court of all such power in the future and thus 
create an unfortunate conflict between these two 
branches of the government. Yet the judge of this 
court has found it possible, by a single order, to 
prescribe for those who practice before him stand 
ards as high as the highest set elsewhere. 

If it be true that we Americans, as we often 
boast, have a special genius for self-government, 
that flair has not been best expressed in our enforce- 
ment of the criminal law. In these days of organ- 
ized crime, racketeering and kidnapping, it has 
sometimes seemed that the forces of lawlessness 
are stronger and more influential than the States 


themselves. Only the United States Courts, aid 
by the strong arm of the Federal Government 
which stops not at State boundaries, have prov 
themselves able to cope with these conditions 

they have done and done brilliantly with the a 
of laws framed for entirely different purposes 

designed to protect national banks, safeguard t 

mails and interstate commerce and to 
frauds upon the revenue. 

The enforcement of the National Motor 
hicle Theft Act has done much to break up th 
traffic in stolen automobiles. 

With the aid of the Lindbergh Law the Fede 
Courts, in a series of dramatic cases have given 
notable example of speedy, efficient law enforce 
ment, and broken the back of the kidnapping racket 
Once we are reconciled to the vast enhancement 
of Federal power, which is inevitable, there is 
reason why this criminal jurisdiction should not 
greatly enlarged. Its scope is now far more limite 
than that of the civil matters with which 
courts deal. Realizing this, the distin 
Attorney General of the United States has caused 
to be prepared and there are now pending in Cor 
gress* several bills designed to enable the 
better to deal with the problem of crime—bills 
extend the Lindbergh Law, to penalize the trans 
portation in interstate commerce of all stolen prop 
erty in excess of $1,000 in value, to regulate the 
sale of firearms, to provide for punishment for 
robbing national banks and members of the federal 
reserve system, to protect interstate commerce 
against interference by violence and intimidation of 
the type employed by the professional racketeer, to 
make it unlawful to flee from one state to another 
to avoid prosecution or the giving of testimony 
in felony cases. If these bills are enacted and fol 
lowed by others of a similar type, broadening the 
criminal jurisdiction of the Federal Courts to the 
full limit permissible under the Constitution, we 
may yet see the day when these courts—as a result 
of the life tenure of their judges, their freedom from 
local and political pressure, their power to influence 
the deliberations of their juries and the aid they 
receive from the nationwide law enforcing agencies 
that support them—are able to make the enforce 
ment of the criminal law in this country the model 
it should be instead of the byword it is 

These changing functions of the Federal Courts 
have brought about a change in the attitude of the 
people toward them. In the beginning they wer: 
suspect, as the means of enforcing the strange au 
thority of the untried national government. This 
feeling long continued in the South because of 
conditions that prevailed after the Civil War, when 
they were thought of as the agencies of a victorious 
sectional majority. 

Today they should be viewed not only 
sole survival of true representative government, but 
as the lowliest individual’s protection for life, lib 
erty and the pursuit of happiness. 

So thoroughly were the framers of the Consti 
tution convinced that they were merely forming 
a restricted government of limited and delegated 
powers that they thought a Bill of Rights, guar 
anteeing the fundamental liberties of the individual 
as against the National Government, entirely un 
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RECENT SUPREME CourT DECISIONS 





“a surrender of this immunity 
in the plan of the convention.” The Federalist, No. 81. 
The question is whether the plan of the Constitution in- 
volves the surrender of immunity when the suit is brought 
against a State, without her consent, by a foreign State. 


save where there has been 


A review of previous discussion of the general 
question was then had. This stated that the debates 
of the Constitutional Convention disclose no discussion 
of the point. Madison and Marshall, in the Virginia 
Convention, however, had expressed the view that the 
constitutional plan provides for adjudication of con- 
troversies between a state and a foreign state only 
the State consents. Chisholm v. Georgia was also re- 
ferred to, where it was held, over the dissent of Mr 
Justice Iredell, that a state was subject to suit by a citi- 
zen of another state or of a foreign country. But the 
effect of this decision was shortly removed by the pro- 
posal and adoption of the Eleventh Amendment. That 
Amendment, though not in term applicable to bar suit 
against a state by one of its own citizens, was construed 
to bar such a suit in Hans v. Louisiana, 134 VU. S. 1. 

Following this review of earlier discussion of the 
subject generally, the Court summarized the several 
classes of cases in which the question of immunity is 
presented, and the rule applicable to the respective 
classes. The portion of the opinion relative to this 
follows: 


The question of that immunity, in the light of the provi- 
sions of Clause one of Section 2 of Article III of the Con- 
stitution, is thus presented in several distinct classes of 
cases, that is, in those brought against a State (a) by 
another State of the Union; (b) by the United States; 
(c) by the citizens of another State or by the citizens or 
subjects of a foreign State; (d) by citizens of the same 
State or by federal corporations; and (e) by foreign States. 
Each of these classes has its characteristic aspect, from the 
standpoint of the effect, upon sovereign immunity from 
suits, which has been produced by the constitutional scheme. 

1. The establishment of a permanent tribunal with 
adequate authority to determine controversies between the 
States, in place of an inadequate scheme of arbitration, was 
essential to the peace of the Union Vith respect to 
such controversies, the States by the adoption of the Consti- 
tution, acting “in their highest sovereign capacity, in the 
convention of the people.” waived their exemption from 
judicial power. The jurisdiction of this Court over the 
parties in such cases was thus established “by their own 
consent and delegated authority” as a necessary feature of 
the formation of a more perfect Union. . . 

2. Upon a similar basis rests the jurisdiction of this 
Court of a suit by the United States against a State, albeit 
without the consent of the latter. While that jurisdiction 
is not conferred by the Constitution in express words, it 
is inherent in the constitutional plan. . . Without such a 


provision, “the permanence of the Union might be endan 
gered.” 
3. To suits against a State, without her consent, 


brought by citizens of another State or by citizens or sub- 
jects of a foreign State, the Eleventh Amendment erected 
an absolute bar. Superseding the decision in Chisholm v. 
Georgia, the Amendment established in effective operation 
the principle asserted by Madison, Hamilton and Marshall 
in expounding the Constitution and advocating its ratifica- 
tion. The “entire judicial power granted by the Constitu- 
tion” does not embrace authority to entertain such suits in 
the absence of the State’s consent. 

4. Protected by the same fundamental principle, the 
States, in the absence of consent, are immune from suits 
brought against them by their own citizens or by federal 
corporations, although such suits are not within the explicit 
prohibitions of the Eleventh Amendment. . . 

5. We are of the opinion that the same princinle 
applies to suits against a State by a foreign State. The 
decision in Cherokee Nation v. Georgia, 5 Pet. 1, is not 
opposed, as it rested upon the determination that the Chero- 
kee nation was not a “foreign State” in the sense in which 
the term is used in the Constitution. The question now 
before us necessarily remained an open one. We think that 
Madison correctly interpreted Clause one of Section 2 of 
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Article III of the Constitution as making provision for 
jurisdiction of a suit against a State by a foreign State in 
the event of the State’s consent, but not otherwise. In such 
a case, the grounds of coercive jurisdiction which are pres- 
ent in suits to determine controversies between States of 
the Union, or in suits brought by the United States against 
a State, are not present. The foreign State lies outside the 
structure of the Union. The waiver or consent, on the part 
of a State, which inheres in the acceptance of the consti 
tutional plan, runs to the other States who have likewise 
accepted that plan, and to the United States as the sov 
ereign which the Constitution creates. We perceive no 
ground upon which it can be said that any waiver or con 
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sent by a State of 


tate. 


the Union has run in favor 

As to suits brought by a foreign State 
that the States of the Union retain the sar 
that they enjoy with respect to suits by individ 
citizens of the United States or citizens or 
eign State. The foreign State enjoys a sim 
immunity and without her consent may not 
State of the Union. 

The was argued by Messrs 
Coudert and Dean Emery for the pl 
Messrs. J. A. Lauderdale and Greek | 
defendant. 


case 


DEPARTMENT OF CURRENT LEGISLATION 


Emergency Railroad Transportation Act of 1933 





3y ALLAN H. PERLEY 


HE Emergency Railroad Transportation Act, 

1933 (Public No. 68, approved June 16, 1933), 

contains, in Title I, emergency legislation in- 
tended to bring about improvement in the financial 
condition of the railroads, and, in Title II, impor- 
tant amendments to the Interstate Commerce Act 
which are partly for the purpose of making certain 
provisions of that Act more effective in carrying 
out their original purposes and partly for the pur 
pose of changing certain of the fundamental poli 
cies of that Act. 

Title I 


Title I is to be in effect for one year only, un- 
less extended for an additional year or part thereof 
by the President. It provides for the appointment 
or designation of a Federal Coordinator of Trans- 
portation and grants authority to him to encourage, 
and in some cases require, action calculated to re- 
sult in financial betterment of the railroads. 

The purposes of this title, set forth in section 
4, are “(1) to encourage and promote or require 
action on the part of carriers and of subsidiaries 
subject to the Interstate Commerce Act, as 
amended, which will (a) avoid unnecessary duplica- 
tion of services and facilities of whatsoever nature 
and permit the joint use of terminals and trackage 
incident thereto or requisite to such joint use 
(b) control allowances, accessorial services and the 
charges therefor, and other practices affecting serv- 
ice or operation, to the end that undue impairment 
of net earnings may be prevented, and (c) avoid 
other wastes and preventable expense; (2) to pro- 
mote financial reorganization of the carriers, with 
due regard to legal rights, so as to reduce fixed 
charges to the extent required by the public inter- 
est and improve carrier credit; and (3) to provide 
for the immediate study of other means of improv- 
ing conditions surrounding transportation in all its 
forms and the preparation of plans therefor.” 

While the title deals primarily with carriers 
(common carriers by railroad subject to the pro- 
visions of the Interstate Commerce Act), some of 
its provisions apply to “subsidiaries,” sections 4, 5, 


” 


6, and 10 applying only to such subsidiaries as 
subject to the Interstate Commerce Act, 
amended. A subsidiary is any company directly 
indirectly controlled by, or affiliated wit 
A company is to be deemed to be affil 
affiliated within the meaning of paragraph (8) 
section 5 of the Interstate Commerce Act, 
amended by Title II of the Act here under discus 
sion. 

The objects of the title are to be 
wherever possible, by voluntary action of commit 
tees called regional coordinating committees. The 
Coordinator is directed to divide the railroad car 
riers of the country into three groups, and there is 
to be one committee for each group. Each com- 
mittee is to consist of five regular members, to be 
selected by the carriers within the group, and tw 
special members. In the selection of the regular 
members each carrier has a vote in 
its mileage within the group. One special member 
of each committee is to represent the railroads in 
the group other than those of class 1, and the other 
is to represent the electric railways in 
not owned by a steam railroad or operated as part 
of a steam railroad system. It is declared to be the 
duty of the committees, severally within each group 
and jointly where more than one group is affected 
to carry out the purposes of subdiv (1) of 
section 4, quoted above, so far as they can be car- 
ried out by voluntary action. In case of failure to 
secure results by voluntary action, the committees 
are directed to recommend to the Coordinator the 
giving of appropriate directions, by order, to the 
carriers or subsidiaries involved. The Coordinator, 
in any such case, is authorized and directed i 
and enforce such orders if he finds them 
sistent with the public interest and 
of the purposes of the title. In addition, 
case a committee has not acted with 
matter which the Coordinator has bre 
tention and upon which he is of the opinion tl 
it should have acted in performing the 
posed upon it, he is authorized and directed to issue 
and enforce such order, giving appropriate dire 
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comply with the terms of any order of the Co- 
ordinator or of the Commission may involve the 


incurring of heavy penalties. Such ‘failure or re- 
fusal is made a misdemeanor, punishable by a fine 
of not less than $1,000 or more than $20,000 for each 
offense, and each day during which such failure or 
refusal continues constitutes a separate offense. A 
proviso is included to the effect that nothing in the 
title shall be construed to require any employ ee or 
officer of any carrier to render labor or service with- 
out his consent, or to authorize the issuance of any 
orders requiring such service, or to make illegal the 
failure or refusal of any employee individually, or 
any number of employees collectively, to render 
labor or services. 

An important provision of the title is that 
which provides that the carriers or subsidiaries sub- 
ject to the Interstate Commerce Act which are af- 
fected by any order of the Coordinator or Commis- 
sion shall be relieved from the operation of the 
anti-trust laws and all other restraints or prohibi- 
tions by law, State or Federal, other than such as 
are for the protection of the public health or safety, 
in so far as may be necessary to enable them to do 
anything authorized or required by such order. 

Section 7 contains various provisions intended 
to protect the interests of railroad employees in con- 
nection with the operation of the title. The Co- 
ordinator, before taking any action or issuing any 
order which will affect the interests of such em- 
ployees, must confer with a committee selected by 
railroad labor organizations. There are limitations 
relating to the reduction of the number of railroad 
employees by reason of action taken under the title. 
There are to be regional boards of adjustment, es- 
tablished by the Coordinator, to settle controversies 
between carriers and employees arising under the 
title. 

The title is unusual in its provision for the pay- 
ment of administrative expenses. Such expenses, 
with certain minor exceptions, are to be paid from 
a fund obtained from assessments on the carriers. 
Each carrier is directed to pay into the fund, for 
the first year of the operation of the title, one and 
one-half dollars for every mile of road operated by 
it on December 31, 1932, and, in addition, a propor- 
tional amount covering any period of extension of 
the title by the President. It is made the duty of 
the Secretary of the Treasury to collect such assess- 
ments. Any amount remaining in the fund after 
the title ceases to have effect is to be returned to 
the carriers in proportion to their contributions. 

Section 13 imposes a duty on the Coordinator not 
related to the emergency purposes of the title. It 
requires him to investigate and consider means of 
improving transportation conditions throughout the 
country, including cost finding in rail transportation 
and the ability, financial or otherwise, of the car- 
riers to improve their properties and furnish service 
and charge rates which will promote the commerce 
and industry of the country and including, also, the 
stability of railroad labor employment and other 
improvements of railroad labor conditions and rela- 
tions. He is to submit to the Commission such 
recommendations for legislation to effect this end 
as he may deem necessary or desirable in the public 
interest. The Commission is to transmit such 
recommendations, with its comments, to the Presi- 
dent and to the Congress. 
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Section 15 provides that the Commission shall done, and a public hearing is to be held by the ¢ 
not approve a loan to a carrier under the Recon- mission. The Commission, after such hearing 
struction Finance Corporation Act, as amended, if approve the proposed consolidation, merg 
it is of the opinion that such carrier is in need of chase, lease, operating contract, or ac 
financial reorganization in the public interest; but control if it finds that, subject to suc 
the term “carrier” as used in this section does not conditions and with such modifications ; 
include a receiver or trustee mission shall find to be just and reason: 

Title II be in harmon y with and in furtherance 
for the consolidation of railway properties fort 

Title II of the Emergency Railroad Transpor- lated by the Commission, and will promote 
tation Act, 1933, rewrites parts of sections 5, 15a, lic interest. 
and 19a of the Interstate Commerce Act It is worthy of note that the law as former! 

Section 5 formerly authorized the acquisition force is modified so as to authorize a corporat 
of the control, by a carrier, of any other carrier or which is not a carrier to acquire control of carriers 
carriers, in any manner not involving the consolida- But any such corporation is to be subject to tl 
tion of such carriers into a single system for owner- provisions of sections 20 and 20a of the Interstat 
ship and operation, if the Commission found it to Commerce Act, relating to reports 
be in the public interest. It also directed the Com- and the issuance of securities and 
mission to prepare and adopt a plan for the con liability. 
solidation of the railroad properties of the conti- A method having been authorized by 
nental United States into a limited number of sys- consolidations, mergers, purchases, operating c 
tems, and authorized any two or more carriers to tracts, and acquisitions of control may be effecté 
consolidate, with the approval of the Commission, paragraph (6) makes it unlawful to accomplish or 
in a manner in harmony with the plan to be pre effectuate, or to participate in accomplishing or 
pared by the Commission. effectuating, the control or management in a con 

Section 201 of this title makes a number of mon interest of any two or more carriers in an 
changes in section 5, deemed desirable in the light other manner. It is also made unlawful to cor 
of developments since 1920. The House committee, tinue to maintain control or management accon 
in its report (Report No. 193, 73rd Congress) on plished or effectuated in violation of paragraph (6) 
the measure here under consideration, stated that This latter provision was included because of th 
“since a plan for the consolidation of railway prop fact that no criminal penalty is provided for viola 
erties has now been adopted . .. no reason is tions of paragraph (6), the Commission being au 
apparent for hereafter permitting the acquisition by thorized to secure equitable relief to compel obedi 
one carrier of control of another carrier or carriers ence of the provisions of that section 
without regard to such plan.” Probably the most It is, of course, difficult to prove in any g 
impelling reason for the revision of section 5 is indi- case the existence of control or management in 
cated by the statement, contained in the same re- common interest. The House committee report 
port, that “an important weakness of section 5, as above referred to stated that “through the use of 
it now stands, is that it places no control upon the ingenious legal devices and combinations of inter 
activities of so-called ‘holding companies’ in effect- ests it is possible to effectuate controls and virtual 
ing unification of railway properties into systems.”  unifications of carriers the existence of which it is 
Section 5, as amended by this title, deals with difficult, if not impossible, to prove as a matter of 
acquisitions of control and consolidations upon the law.” It was therefore considered necessary t 
same basis, and attempts to provide for the control supplement the provisions of paragraph (6 
in the future, of the activities of holding companies the provisions found in paragraphs (7), , al 
to which the House committee referred. The sec- (9). While these paragraphs are of great interest 


tion, as amended, gives affirmative authority as fol- by reason of their novelty, no more than brief men 


ect 


lows: tion of them may be made here. Paragraph (7 
——3 ° 7 * lists a series of transactions in which control 
“(4) (a) It shall be lawful, with the approval management in a common interest is to be deemed 

and authorization of the Commission, as provided in to have been accomplished. In paragraph (7) 

subdivision (b), for two or more carriers to consoli- term “affiliated” is used. and paragraph 

date or merge their properties, or any part thereof, forth circumstances in which a person shal 

into one corporation for the ownership, manage- to be affiliated with a carrier. Paragraph 

ment, and operation of the properties theretofore vides that where reference is made to control 
in separate ownership; or for any carrier, or two or immaterial whether the control is direct or indirect 
more carriers jointly, to purchase, lease, or contract and it also provides that the term “control” shall 
to operate the properties, or any part thereof, of be construed to include the power to exercise co 

another; or for any carrier, or two or more carriers _ trol. 

jointly, to acquire control of another through pur By paragraph (10) the Commission is author 

chase of its stock; or for a corporation which is not ized to investigate and determine whether any pet 

a carrier to acquire control of two or more carriers son is violating the provisions of paragraph . 

through ownership of their stock, or for a corpora- and if it finds such violation exists it is di 

tion which is not a carrier and which has control require such person, by order, to take 

of one or more carriers to acquire control of an- as may be necessary, in the opinion of the 

other carrier through ownership of its stock.” sion, to prevent continuance of the viola 
Application must be made to the Interstate Paragraph (11) differs from the p 

Commerce Commission before any of the things au- discussed in that it may operate with 

thorized by the paragraph above quoted may be_ situation which was brought about by action taker 
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fair return upon the aggregate value of the railway 
property of such carriers held for and used in the 
service of transportation.” Provision was made for 
determining such value, and for determining what 
percentage of value would constitute a fair return 
It was declared impossible to establish uniform 
rates which would adequately sustain all carriers 
without enabling some to receive an income in ex- 
cess of a fair return upon the value of their railway 
property, and it was, therefore, provided that so 
much of the net railway operating income of any 
carrier as was, in any year, in excess of 6 per 
centum of the value of its railway property should 
be held in trust, one-half of such excess to be placed 
by the carrier in a reserve fund and the other half 
to be payable to the Interstate Commerce Commis- 
sion for deposit in a revolving fund, designated as 
the “general railroad contingent fund.” It was pro- 
vided that the fund should be invested, and used for 
making loans to carriers and for buying facilities 
and equipment and leasing the same to carriers. 
Detailed provision was made as to the conditions 
under which such loans and leases were to be made. 

The new section 15a contains merely a direc- 
tion to the Commission that in the exercise of its 
power to prescribe just and reasonable rates it shall 
give due consideration, among other factors, to the 
effect of rates on the movement of traffic; to the 
need, in the public interest, of adequate and effi- 
cient railway transportation service at the lowest 
cost consistent with the furnishing of such service ; 
and to the need of revenues sufficient to enable the 
carriers, under honest, economical, and efficient 
management, to provide such service. It will be 
interesting to see what result will be reached in the 
application of this provision, as compared to that 
which would be reached if the Commission were 
directed merely to fix just and reasonable rates. 

Among the reasons for the abandonment of 
the recapture provisions were the great expense in- 
volved in the working out of the scheme, both to 
the Government and the carriers; the difficulty of 
satisfactorily utilizing the fund provided for; the 
difficulty of, and the amount of litigation involved 
in, establishing the liability for the payment of re- 
capturable amounts; and the small likelihood of 
recovering amounts actually found to be due, be- 
cause of the present poor financial condition of the 
carriers. It has been estimated that the total of 
amounts claimed to be due the railroad contingent 
fund from the carriers, for the period since 1920, 
was more than $300,000,000. Actually, approxi- 
mately $10,000,000 was paid into the fund, and most 
of this was paid under protest as to liability for pay- 
ment. 

The repeal of the recapture provisions gave rise 
to certain problems which are dealt with in section 
206 of this title. This section provides that all pro- 
ceedings pending for the recovery of moneys there- 
tofore due as amounts subject to recapture shall be 
terminated, and requires that the general railroad 
contingent fund shall be liquidated and the moneys 
therein distributed among the carriers that made 
payments into it. Section 206 also deals with the 
problem of the application of the Federal income, 
war-profits, and excess-profits taxes to amounts 
which were, or were alleged to be, subject to recap- 
ture under the old section 15a. It provides, briefly, 
that amounts which were not paid into the railroad 
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contingent fund shall be regarded for tax purposes as 
income for the year in which earned. Amounts which 
will be returned to the carriers under this title are to 
be regarded as income for tax purposes for the 
year 1933. 

Section 19a of the Interstate Commerce Act, as 
in force prior to the enactment of this title, directed 
the Commission to investigate, ascertain, and re- 
port in great detail the value of all the property 
owned or used by every common carrier subject to 
the Interstate Commerce Act. The Commission 
was also directed to ascertain the value of exten- 
sions and improvements or other changes in the 
condition and value of the property of such carriers, 
and to revise and correct its valuations. It was 
made the duty of the Commission to report to Con- 
gress at the beginning of each regular session on 
the valuations made by it. The effect of the amend- 
ments to section 19a, made by sections 207 and 208 
of this title, is to relieve the Commission of the 
duty of making valuations of street, suburban, and 
interurban electric railways when they are not part 
of a general steam railroad system of transporta- 
tion, but the Commission will have the authority to 
make such valuations when, in its judgment, such 
action is desirable in the public interest. The most 
important effect of the amendments, however, is 
that the Commission will no longer be under the 
duty of revising and correcting all of its valuations 
and reporting them to Congress; but it will be its 
duty, the original valuations (except with regard to 
electric railways) having been virtually completed, 
to keep itself informed as to new construction, ex- 


changes, and it is authorized to keep itself inf 
of current changes in costs and values of rai 
properties, and to revise, correct, and supple: 
any of its inventories and valuations when it 
such action necessary. 


Another modification of the Interstate ( 
merce Act is contained in Public No. 383, 72d | 
gress, which amends section 17 of the Interstate 
Commerce Act to authorize the Interstat 
Commerce Commission to act in certain 
through individual commissioners or a board 
posed of an employee or employees of the commi 
sion. This amendment carries out a recommenda 
tion that the commission has been making annuall) 
for a number of years in the interest of more ex 
peditious handling of its work. Formerly, the com 
mission had to act as a whole or by divisions of not 
less than three members. The authority given under 
the new provision does not extend, however, t 
investigations instituted upon the commission's 
own motion, nor does it extend, without the consent 
of the parties, to contested proceedings involving 
the taking of testimony at public hearings. The 
individual commissioner or board is to have all 
jurisdiction and powers conferred by law on 
commission. Any party affected by an order, de- 
cision, or report of any individual commissioner or 
board may petition for reconsideration or rehearing 
by the commission or a division thereof, and ever) 
such petition is to be passed upon by the commis 
sion or a division thereof. Action by a division 
upon such a petition is itself to be subject to re 
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A “Point of Order” on the Child Con- 
trol Amendment 
Epitor, AMERICAN Bar ASSOCIATION 

JourNnaL: 

In the recent discussions before State 
Legislatures relating to the “Child La- 
bor” or “Child Control” Amendment, as 
far as I have seen them in print, the 
question has been raised whether “the 
reasonable time” within which an 
amendment can be ratified has passed, 
since it was first submitted by congress 
in 1924. This question has been raised 
under the opinion in Dillon v. Gloss 
The entirely different aspect of the legal 
question suggested by a still more re- 
cent opinion has not, apparently, been 
noticed outside of Massachusetts. It 
seems to me to deserve the attention of 
the entire American bar and of every 
State Legislature. 

In the very recent unanimous opin- 
ion by Chief Justice Hughes in U. S. 
v. Chambers and Gibson, decided Feb. 
5, 1934, the court took “judicial notice 
of the fact that the ratification of the 
twenty-first amendment which repealed 
the eighteenth amendment was consum- 


mated on December 5, 1933,” and they 
cited the case of Dillon v. Gloss, 255 
U. S. 368. December 5th was the date 
on which the 36th state voted to ratify. 

Since the Constitution requires a 
vote of three-fourths of the 
states to ratify an amendment, it re- 
quires only one state more than one- 
fourth to defeat ratification and it seems 
to follow as a matter of common sense 
and orderly procedure from the decision 
just referred to that the rule must work 
both ways and that when 13 states (1 
more than % of the 48 states) have 
voted not to ratify an amendment it is 
no longer pending, but is defeated until 
congress sees fit to resubmit it. Other- 
wise, a state could change its mind in 
one direction after a final vote of the 
necessary number of states, but not in 
the other direction. 

In the case of the Child Control 
Amendment, not only 13 but 26 states 
voted not to ratify. I submit that it 
was clearly defeated. If this is not so, 
states might be subjected to constant 
agitations over defeated amendments 


several 


after the citizens considered them de- 
feated and were off their guard 

When an amendment is submitted 
congress, the process of ratification 
really a debate among the several states 
If it is true, as I believe it to be, that 
at this time the Child Control Amené- 
ment is no longer before the states, the 
action of those states which have at 
tempted to ratify it during 1933 has n 
legal effect. 

Massachusetts took the lead in defeat 
ing the amendment when it was sub- 
mitted in 1924, not only by vote of the 
legislature, but also by an impressive 
advisory vote of the people after a vig- 
orous public discussion which showed 4 
popular vote of 247,221 in favor of anc 
696,119 against ratification. Thereafter 
the proposed amendment was voted upon 
by legislatures of other states with the 
result, as I understand it, that 26 states 
rejected it by vote of both houses. |! 
we are to have deliberative government 
in this country on such important mat 
ters as amendments to the Constitution 
of the United States, is it not essential 
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FRANK W., GRINNELL, 
Mass., March 22 
Some Notable Appeal Court Records 
mp, AMERICAN B ASSOCIATION 
RNAL:? 
the March number the Illinois 
Journal was quoted irticle from 
Rock Island Argus noting the fine 
rd of the Ohio Supreme Court for 
1933 and comparing it with the much 
reater volume of work of the Illinois 
Supreme Court. In 1933 our Supreme 


had disposed 1,646 matters, 


luding 314 opinions and 1,102 mo- 
the April numl f the Bar 


this appeared 


Speaking of volume court busi- 
ss, some of our met rs who read 

item in the March 
ng the volume of work of the Ohio 


nd Illinois Supreme Courts have called 


irnal compar- 





attention the claim of the Illinois 


‘liate Court for the First District 
the volume of it rk tor an} 
of the last ten or more exceeds 


review in the 
res written 
In 1933 


matters, in- 


f any other court 
States that 
ns in every decide ise 
t court disposed of 4,657 
g 537 opinions and 2,346 mo- 
occurred to me that through the 
erican Bar Association Journal it 
1 be ascertained whether or not our 
m was good. Can any other court 
eview, writing opinions in full in 
decided case, equal the 
\ppellate Court of the 
f Illinois? 
Witit1aAm H. McSure y. 


icago, April 28 
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The Low Money Cost of Public 
Defenders 


Epitor, AMERICAN Bar ASSOCIATION 

JOURNAL: 

\n objection which has been per- 
sistently urged against the establishment 
by law of the office of Public Defender 
to represent accused poor persons, is its 
alleged expense. It is significant, how 
ever, that the Chicago Public Defender 

like the California and Connecticut 
defenders—has not only saved time and 
money, but has promoted the proper ad- 
ministration of justice. 

From an editorial published in the 
May-June, 1934, issue of “The Journal 
of Criminal Law and Criminology,” it 
appears that the Chicago Public De- 
fender, 

“By expediting the trial and dispo- 
sition of cases and by eliminating un- 
necessary trials and waiving jury trials 
where that can legitimately be done, has 
effected tremendous saving, far in excess 

f the expense of maintaining the office 
of Public Defender and the 
office has paid for itself five times over.” 

And further that, 

“By fairness and honesty, the Public 
Defender has done so much to promote 
the administration of justice, that it is 
now true that his arguments and his 
pleas are accepted where the efforts of 
criminal lawyers of bad reputation may 
be ineffective a A community is 
indeed, blessed which has a public-spir- 
ited prosecutor and a_ public-spirited 
defender.” 

Such favorable comment on this of- 
fice, is in line with the results achieved 
by the Public Defenders in Los Angeles, 
San Francisco and Alameda Counties, 
California, in the 8 counties in Connecti- 
cut and in other places where the office 
has had a fair test. 

In the face of convincing proofs as 
to the economy and efficiency of the 
Public Defender’s office in numerous 
communities where it has been amply 
tested, the objection that it would entail 
additional expense to the taxpayers be- 
comes meaningless. 

Public Defenders now function by 
law in Connecticut, California, Illinois, 
Minnesota and Nebraska. The office is 
no longer experimental in character. Its 
importance as a necessary factor in the 
administration of criminal justice and 
as a bulwark to the rights and liberties 
of the accused—presumably innocent 
until proven guilty—make it imperative 
to establish the office in and to extend 
its work to all criminal courts through- 
out the country. 

There is not one sound or logical 
argument against the creation of this 
essentially humane office—the purpose 
of which is to afford a “true equality 
before the law” to all classes of accused 
persons, regardless of race, creed or 


purse. On the contrary, the office has 
amply justified itself from every view- 
point both by historical precedent in 
European countries and by the test of 
actual experience in numerous American 
communities. 

The old idea that prosecuting attor- 
neys should merely seek to convict and 
that defense counsel should undertake 
by all means, either fair or foul, to 
acquit, is rapidly disappearing. In its 
place, there is developing among think- 
ing people, the notion that the Courts 
are designed to be—and should be—in- 
struments of justice and not mere 
forums for partisan advantage, or for 
a “battle of wits,” or for professional 
trickery. 

Despite the opposition of various 
lawyers and Bar groups, who fail to 
grasp the true significance of the Pub- 
lic Defender ideal, it is gratifying to 
know that the plan has progressed— 
and is now progressing—throughout 
the United States and meeting with 
widespread approval from the lay pub- 
lic, from which nearly all true reforms 
—social or legal—really emanate. 

The work of the Legal Aid Societies 
and Voluntary Defender groups—excel- 
lent as it has been—is merely a step 
in the evolution toward public defense. 

Mayer C, GoLpMAN, 


Chairman, Committee on Public De- 
fenders of the New York State Bar 
Association. 

New York City, June 15. 





Scottish Legal History Society to Be 
Organized 
Epiror, AMERICAN Bar ASSOCIATION 

JOURNAL: 

I enclose herewith proposals for the 
formation of a Scottish Legal History 
Society. 

On general principles and on the spe- 
cial principle of “Hands Across the 
Sea,” I think the American Bar Asso- 
ciation Journal should notice this. Here 
is a brief note about it taken from the 
pamphlet in which the project is set 
forth: 

“No adequate history of Scots Law 
exists. There is good reason for the 
belief expressed by Professor Lévy- 
Ullmann that ‘Scots Law as it stands 
gives us a picture of what will be some 
day (A. D. 2000?) the law of the civil- 
ized nations, namely a combination be- 
tween the Anglo-Saxon system and the 
continental system.’ 

“Under these circumstances the lead- 
ers of the Bar and of legal thought in 
Scotland have formed a project for a 
Scottish Legal History Society, corre- 
sponding in nature and character to the 
American Legal History Society, which 
was described in this Journal in April, 
1933, by Professor Carl Wheaton. And 
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the prototype of both of these is the 
famous Selden Society in England 

“The Scottish organization will prob 
ably be called the Stair Society. 

“The plan is, to make a complete sur 
vey of the existing material, printed and 
unprinted, and the selection, editing, and 
publication of what is found to be the 
most valuable and significant 

“The annual subscription will prob- 
ably be either one or two guineas 

“Further information can be obtaned 
from Charles A. Malcolm, Interim Sec- 
retary. Address: 
itors before the Supreme Court, Edin 
burgh, Scotland.” 


Library of the Solic- 


HAL! 


RicHARD \\ 
Boston, Mass., June 15. 
More About Judah P. Benjamin 
Epitor, AMERICAN 
JOURNAL: 
Having occasion to look over an issue 
of the American Bar Association Jour 
nal for September, 1929, I found a very 
interesting article on Judah P 
min. Many of us would wish, 
time permits, to re-read the many valu 


BAR ASSOCIATION 


Benja 
when 
able articles that are contributed trom 
time to time to the American Bar Asso 
ciation Journal, and this again makes me 
wish, as I have often wished, that the 
Journal were published with 
pages that would make it easier to pick 
it up, without the inconvenience of a 
large and heavy bound volume. This 
prompts me to make the further sugges 
tion that if some discreet person were 
to go over the American Bar Associa 
tion Journal and pick out the articles 
of permanent value which relate to the 
history of the Law for reprinting in 
book form, such volumes 
would be a most interesting addition to 
any lawyer’s library. 

“Referring to Mr. Winston's 


smaller 


volume or 


article 


on Benjamin, some years ago | was 
privileged to sit next to Lord Ha!sbury 
a former Lord Chancellor, at a dinret 
in London. He was then well past 
ninetieth but mind was ex 
traordinarily clear and vigorous. I took 
advantage of the opportunity to ask him 
to tell me something of the great fig 
ures of the Victorian 
others I asked him what was the pecu 
liar power of Judah P. 
English barrister. 
“He replied that it was his unrivaled 
power of stating the facts, and he men 
tioned an instance of a Court 
which he had Benja 
min’s junior had wholly failed to im 
the Court, Benjamin 
the Court 
against his contention that it was diffi 
cult for him to get the attention of the 
Justices. Suddenly Benjamin said, “If 
your Lordships will give me your at 
tention for ten minutes | 


year, his 


\ge, and among 


Benjamin as an 


case in 


witnessed when 


press and when 


arose, was so convinced 


will convince 


you of the 
tion.” In 


soundness of our conten 
ten minutes he had 
pletely convinced the Court, not so much 
by any 
by a simple statement of fact. 

It may 
that when Benjamin, a 
exile, reached England, he was obliged, 
for a time, to eat his dinners in his Inn 
as any applicant for admission to the 
After he 
or four months, his Inn relaxed its rules 
and admitted him to the Bar, and I was 
told that he was so poor that he had to 
borrow the money to purchase a wig 
Within an incredibly short 


com 


reasoning from precedent, but 


interesting to note 


distinguished 


also be 


Bar. had done so tor three 


and gown. 
time he became the leader of the Eng 
lish bar. 

One of the few testimonials that that 
Bar has ever given to a distinguished 
practitioner was given to Jenjamin on 
his retirement. 

I am told that the only two instances 
in which anyone has been admitted to 
the English bar without following the 
“screened” 
and eating dinners with fellow students 
were Premier Hughes of Australia and 
the writer of this letter. In th 
case, the King, at the end of the World 
War, desired to give Premier 


prescribed routine of being 


lornmiel 


Hughes 
a knighthood, but as Hughes was the 
leader of the Labor Party in Australia 
he was disinclined to accept the title and 
only asked that he be made a K. C 
\t the request of the King, the Aus 
tralian Premier was called to the Bar 
without requiring of him any of the 
age-old requirements and was then made 
“2? &e 

In my own case the 
to the United States. | 
itor General, and our 


compliment was 

was the Solic- 
Attorney General 
desired me to argue a case for our gov 
ernment in the Privy Council. The Lord 
Chancellor found that, although he was 


the head of the judiciary system in Eng 
i 


and, he could not accord the right of 
audience to anyonc in any Court unless 
he were called to the Bar by one of the 
four Inns. Without 
thereupon requested Gray’s Inn, which 


my knowledge he 
had already honored me by making me 
a Bencher, to call me to the bar. I was 
then in Washington and knew nothing 
of the matter, but this was such a vio 
lation of ancient precedents that there 
was much difference of opinion as to 
whether I should be called to the bar 
in this manner, but my fellow Benchers 
of Gray’s Inn decided to do so and my 
first knowledge of the matter was when 
I received a cable from the 
of Gray’s Inn that I had 
to the English bar. While this pleasant 
surprise was partly attributed to my 
friendly relations with the Benchers of 
Gray’s Inn, yet that fact alone would 
never have brought about the result, and 
the controlling reason undoubtedly was 


[Treasurer 


been called 


the Inn 
request of the Unite 
that its case 


should be 


the desire of 
the 
ney General 
argued 


W he 


Council 
Solicitor General. 
argument before that 
Birkenhead, who was pre 
tending me a cordial 
mented upon the fact 
ance in that Court for 
was without any precede 

| hope that this pers 
may be of some interest 
of the Bar. 

J L\MES M Br 
Washington, D. C., June 18 


Bequest for Needy and Deserving Law 
Students 
(From United States Law 
A... bequest to the 
the the City 
contained in the will « 
a resident of New Y 


Bar of 


recently in England 
was a granddaughter of the late ¢ 
bridge Smith, a member of the 
York bar, gave to the Association 
her will, certain items of histori 

est and also a pecuniary beques 

will probably be substantial, although it 
amount is at this time uncertain 
first 


portrait of Mr. 


bequest mentioned consists 

collection 

early American mone 

and my autographed let 

Washington, Aaron Burt 

prominence in 
The 


devised and 


American 
Mrs 
bequeat! ed 


residue of 
pany in trust to pay 
$30,000 per year to a 
atrix and to pay the 
income to the Association « 
the City of New Yorl 
income received by the 
der the provisions ot 
stitute a fund in memor 
father, C. 
applied by 


Bainbridge 
Associat 


ot needy and deserving 


said 


such manner as to said 
seem best.” 

After the death of th 
ter, the 
tor 


$500.000 


sum ot! 


apart her issue 
the residuary estate 
duary estate if the 
sue) is devised and 
trust 


come to the 


company in trus 
Bar As 


part of the fund wl 


tioned 


The JourNnat is 


a neat and service 
rent numbers for 

manutacturer’s cost plus expensée 
Please send } | 


Office 


mailing 
to JoURNAI 
ot Chicago 
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District of Columbia 





Bar Association of District of Columbia 
Actively Cooperating in National Bar 
Program—President Noel Protests 

Against Official Attitude Towards 


Lawyers 
e Bar Ass istrict 
imbia is p ith the 
can Bar Ass in support 
the National Bar gram. The 
irch Bulletin of t ssociation con 
i] st I the S app nted 
esident N g them are 
eral imp tant Lick \ € 
ed in re [ sé erest S 
\merican Bar A n 
ese include the ttee on S 
n of Judges Chester | 
S S chair mal i ] iv 4 | 
Enforcement, V I Leahy 
rman; Relatiot American bar 
ociation, J. Miller Kenyon, chair- 
Integral Bar vement, Walte: 
English, chairmar American Citi 
ship, Rossa F. Downing, chairmat 
authorized Practice of Law, Kenneth 
Parkinson, ¢ Delegation t 
an B Ass tion, Bynum E 
nton, chairman; | . ls, J. Wil 


py r commiuttees 


as set out in the Bulletin, President Noel 
as appointed certain others which seem 
specially appropriate for an organiza- 
tion located at the national capital, such 
as a committee on Departmental Prac- 
tice and a committee on Patent Law 
‘tice. Among the new committees 
is one on the Uniform Mechanic’s Lien 
Act, which has been approved by the 
\merican Bar Association. 

lhe same issue of the Bulletin con 
tains the following list of the officers 
elected at the annual meeting of the 
\ssociation, held earlier in the year: 
President, F. Regis Noel; First Vice- 
President, Arthur P. Drury; Second 
Vice-President, Richmond B. Keech; 
Secretary, George C. Gertman; Treas- 
urer, Walter M. Bastian; Directors (the 
first three elected this year and the 
three following holding 
Chester Caywood, Francis W. Hill, Jr., 
George E. McNeil, David A. Hart, Al- 
Newmyer, Lucian H. Vandoren, 
William W. Millan, ex-officio. Mr. 
Theodore Cogswell is Parliamentarian. 

President Noel's address, also printed 
in the Bulletin, began with a charge that 
the Bar had been guilty of gross neglect 
to itself and the public, first, by allowing 


over )—C, 


the profession to become overcrowded 
by unprepared, unqualified and unethical 
ndividuals, and, secondly, by permit- 
ting the proper and well defined field of 
the practice of law to be invaded by 
aymen and corporations. Fortunately 
tar Associations throughout the coun- 
are now alive to the situation and 
are striving to counteract the results of 
this negligence. He followed this with 
a declaration that “a protest or at least 
remonstrance should be made against 
the clear policy of the Federal Govern- 
ent towards private legal practition- 
ers,” quoting the statements of certain 
icials as illustrations of an unfavor- 
able attitude. He continued: 

“Of course, if shysters, politicians in 
the guise of lawyers and downright lob 
byists are annoying public officials by 
nethods approaching bribery, even the 
Bar Association would join in an out- 
raged cry to throw them out. But these 
statements, as put in currency through 
the press, make no distinction between 
high class and ethical lawyers and so- 
called lawyers. We contend that if a 
ree, American citizen desires to employ 
an attorney of proper standing as his 
representative, and if the attorney con- 
ducts himself properly and ethically, any 
bjection to him or criticism of him is 

unwarranted invasion of the rights 
of both client and attorney. And we 
further contend that any general state- 


ments reflecting on lawyers as a class, 
broadcast through the press, demand, in 
the spirit of American fairplay, an 
apology, retraction and explanation, by 
the author, through the same vehicle of 
public information. 

“During 


Bureau, pursuant to statute making a 


many years the Veterans 


violation a felony, has denied to veteran 
claimants before the Bureau the serv 

ices of all lawyers but such as are wil- 
ling to assume the risk of a penitentiary 
sentence, namely, the shysters, for af 

fording professional services for suit- 
able compensation. The proposed act 
to merge the Court of Claims with 
other Federal tribunals and to bestow 
on the newly created Court jurisdiction 
over torts committed by Government 
agents is reported to be about to limit 
fees to attorneys advancing the rights 
of claimants to five per cent. Such pol- 
icy on the part of the Government is 
considerably more unjustifiable and un- 
fair as it affects citizen taxpayer’s rights, 
than as it affects lawyers qualified to 
appear for them, and it is our plain and 
inescapable duty to do what we can to 
remedy this deplorable condition. We 
can only be all the more respected and 
admired for insisting upon and fighting 
for our rights.” 

President Noel then criticized the 
local situation in regard to corporations 
as highly unjust and unfair to the busi- 
ness interests of the District of Colum- 
bia, and declared that such enterprises 
operating entirely in the District should 
be required to organize therein and 
made subject to discipline by 
courts. He also advocated the estab- 
lishment of a daily organ to report the 
decisions of the Supreme Court of the 
District on hearings and on motions, 
criticised the present inadequate and 
wasteful method of disbarment and, 
while pointing out certain defects in the 
District of Columbia Bar Association, 
called attention to the fact that a great 
opportunity lay before it to become one 
of the most outstanding groups in the 
country. 


local 





Illinois 





Illinois State Bar Association Holds 
Annual Meeting at Waukegan—Hon. 
R. V. Fletcher Delivers Address on 
“Our Changing Constitution”— 
President Thompson Defends 
Profession Against Criticism 
“IT never heard as many interesting 
reports of committees or fine discus- 
sions at a Bar Association meeting as 
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we had at Waukegan,” said an old time 
member of our Association in referring 
to the 58th annual meeting of the IIli 
nois State Bar Association held May 31, 
June 1 and 2, 1934. 

Somebody said that there was a de 
pression in the United States during the 
past year, and while individual lawyers 
may have felt it, the Illinois State Bar 
Association witnessed a net increase of 
its membership of 758, or 28%, and a 
corresponding increase in its income of 
$5,000. Of course, this was not due to 
luck, but a lot of hard work on behalf 
of our field man, Mr. Robert L. Conn, 
and the Committee on New Members, 
headed by George H. Webb of Spring- 
field. 

The annual 
Floyd E. Thompson was a masterpiece 
of optimism, assuring his hearers that 
the slanders and cartoons which have 


address of President 


been recently aimed at the lawyers re- 
ally affects a very small proportion of 
them and on the whole no profession 
can compare with ourselves for the high 
ethical type of its members. 

A discussion of the new Practice Act, 
from experience in actual cases, brought 
a large number of judges to attend the 
annual Judicial Section, while the 
State’s Attorneys Association consid 
ered the proposed model Criminal Code 
of the American Law Institute and its 
adaptation to Illinois practice. 

The new Civil Practice code likewise 
came in for much consideration in the 
reports of fifteen committees to consider 
its relationship to particular acts, such 
as attachment, habeas corpus, replevin, 
etc. 

The Waukegan Bar entertained the 
visitors handsomely with a boat trip on 
Thursday evening, and bridge games, 
garden and sightseeing tours for the 
ladies on Friday afternoon. The usual 
golf tournament was fought out by over 
one hundred contestants, regardless of 
the extreme heat of the afternoon. 


> 


Honorable R. V. 
Counsel, Association 
utives, delivered the annual address at 
the dinner on Friday evening. He took 
as his subject “Our Changing Constitu- 
tion” and in his very able manner gave 
the historical background of the Minne- 
sota moratorium and the New York 
milk cases, closing his address wita a 
discussion of the Arkansas in 
surance case. His address is available 
for distribution and will be of especial 
interest to lawyers interested in the 
present trend of the United States Su- 
preme Court on constitutional law mat- 
ters. 


Fletcher, General 
of Railway Exec- 


recent 


The last session of the meeting was 
devoted to a discussion of the proposed 


James S. BALDWIN 
President, Illinois State Bar Association 


Constitutional Convention, led by Wal 
ter F, The 
Legislature passed a resolution to sub- 


Dodd of Chicago. recent 
mit the question of the new Constitu- 
tional 
the coming November election. 


voters at 
The 


discussion by the State Bar Association 


Convention to Illinois 


was with a view to enlightening our 
members in order that they may advise 
their friends as to how to vote upon this 
important question. Representatives of 
seven local bar associations participated 
in the discussion and indicated a lack of 
enthusiasm on the part of members of 
the Illinois bar for a Constitutional 
Convention at this time, due to unset- 
tled economic conditions. 
Election of the 
State Bar Association is by mail. 
member is permitted to file a nomina- 
tion petition if signed by 20 members. 


Illinois 
Any 


officers in 


Chis year three different petitions were 
filed and over 1500 members voted, re- 
sulting in the election of Honorable 
James S. Baldwin of Decatur, Presi- 
dent; Vice-Presidents, Charles P. 
Megan, Chicago; Cairo A. Trimble, 
Princeton; John F. Chicago; 
Secretary, R. Allan Stephens, Spring- 
Treasurer, Frank L. Trutter 
Springfield, and two members of the 
Board of Governors to serve for three 
years, Paul O’Donnell, Chicago, and 
Henry F. Tenney, Chicago. 


Voigt, 


field ; 


R. ALLAN STEPHENS, 
Secretary. 





. Education 


Kansas 





Kansas State Bar Association Adopts 
Resolution Advancing Standard for 
Bar Admission— Favors “Georgia 
Plan” for Selecting Judges—Sup- 

ports National Bar Program 
The Fifty-second Annual Meet 

the Bar Association of the Sta 

Kansas was held in Wichita, 

May 25th and 26th, 1934. This 

was one of the best attended ever 

by the 


was evidenced on the 


and 

part 
bers in the various probk 
ing the Bar than has eve 
shown. 


The Association ade ypted 


Association more 


and Admission 


that the present existing provisions 


the rule relating to educational re 
ments, which now provide that appli 
tT 
t 


for admission shall be required 


U Si 


educational attainments substantially 
equivalent to that acquired in a standard 
four-year course of an accredited high 
and shall 
equivalent of two years’ study in a ; 
eral college course as a prerequisite f 
admission to the Bar, be amended and 
that the words “substantially equiva- 
lent” and “equivalent” be omitted fron 
the requirements so as to require a high 
school education and two years of col 
lege as a prerequisite for admission t 
the Bar. It was also recommended that 
the Committee draft a proposed new 
Statute for submission to the Legisla- 
ture which now gives any citizen who 
read law for three 
office of a regularly practicing attorney 
the right to be admitted to practice law 
if he can show the other 
of character, ability and general learn- 
ing required of law school graduates 
The Committee on the Selection 
Judges recommended the preparati 
a constitutional provision which w 
provide for such selection substantia 
on the basis of what 


school show in addition the 


has years in the 


alificati 
qualificati 


is known as t 


Georgia Plan. This likewise was ad 
unanimously by the Association 

The Committee on the Illegal Pra 
of the Law reported considerable p! 
ress throughout the State, showing 
several suits had been instituted durit 
the past year seeking injunctive 
against associations reputed 
gaged illegally in the practice 

The Committee on the E: 
of the Criminal Law made 
ommendations which were 
the Association, one of whic 
the Model Code of Crimin:z 
be submitted to the Legisla 
recommendation that the same be passed 
after needful changes had been made 





in conditions 
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reviously 


curing their appt 
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into 
the 
of Civil 
to be 
ressive than 
ed by the 


ring it 


in some respe with 


of the Kansas Code 


lieved 


ty 


lure, which we 

1dvantageous and pr 
the provisions pr 

] ( ode 

on the Inc 


Committee rporation 


Bar reported tl e proposed 
ibmitted at the 
but 


ession of the 
o! 


Legislature 


lature not pressed because 
in tl 
were deemed to be unfavorable 
, 


eration, should be 


coming session 
and should 


yper consid 
usly pushed at the 
Legislature in Janu 

submitted to the 
for the purpose if possible, 
the 


Legisla 
yuncil 
same 


vance 


rican 
ing and Hon. Sam G 


¢ 


ita, Secretar) 


‘ 
yt 


e 


ire 


yiasS 


in readily be observed from the 
* activities ol 
State 


ired percent 


g statement of 
Associati 


ot 


Association 


progra luded ad 
|. M. Challis, Hon 

of the 
John T. 


Bratton. 


banquet 
s by President 
W Evans, President 
Bar Associati 
officers of the As ation elect 
the com 
Hudson of 
Albert Faulcone: 
WW 


ing year are as follows 


Fort Scott 


Presi- 
Arkansas 
Stanley of 


Nor- 


Vice-President 
vy: an .G 
Wichita, Treasure 
members of the | 
Daws oT 


utive Coun- 


John S peka; Eus 





tace Smith, Hutchinson; Austin M. 
Cowan, Wichita; I. M. Platt, Junction 
City; R. T. O'Neil, Topeka; Bernard L. 
Sheridan, Paola; and Chas. D. Welch, 


Coffeyville. W. E. STantey, Sec. 





Michigan 





State Bar Integration Bill and National 
Bar Program to Be Leading Features 
of Michigan Bar’s Annual Meeting 
Program 
The forty-fourth annual meeting of 
he Michigan State Bar Association will 


be held at Mackinac Island on Sept. 7 


and 8, according to an announcement in 
the Michigan State Bar Journal for 
May. 

“The business sessions of the Asso- 
ciation will be the most important in 
years,” the Journal states. “The ques- 
tion of integration of the bar will again 
be before the Association for the pur- 
pose of passing upon certain proposed 
amendments of the integrated bar bill. 
Che bill will be introduced again in the 
coming session of the state legislature 

“The four committees dealing with 
the various phases of the National Bar 
Program will present reports calling for 
action by the Association on subjects of 
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outstanding importance to the profes- 
sion and to the public. These commit- 
tees deal with Criminal and Its 
Enforcement. Unauthorized Practice of 
the Law, Judicial Selection and Tenure, 
and Legal Education and Admission to 
the Bar. The reports of these commit- 
tees, together with the action of the 
Association upon the recommendations 
contained therein, will be forwarded to 
the headquarters of the American Bar 
Association, and, after being consoli- 
dated with similar reports of other State 
Associations and local Associations, will 
represent the opinion of the organized 
bar of the country upon the important 
issues lying before these committees. 

“The National Bar Program repre- 
sents the first comprehensive attempt to 
bring to a focus the opinion of the bar 
of the country upon important issues 
facing the profession. The action taken 
by the State Association at the annual 
meeting will be a part of this impor- 
tant movement.” 


Law 





Pennsylvania 





Pennsylvania Committee Reports to 
Annual Meeting That Prevailing Bar 
Sentiment Opposes Limitation on 

Number Admitted to Practice 
The fortieth annual meeting of the 

Pennsylvania Bar Association was 

scheduled to be held on June 27-29. The 

date was too late to enable us to secure 

a complete report for this issue of the 

Journal. However, the reports of the 

committees were printed and sent out 

in advance and it is believed that some 
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extracts from that of the committee 
appointed to consider amendments to 
the rules of the Supreme Court relating 
to admissions to the Bar—of which 
commmittee former Chief Justice Rob- 
ert von Moschzisker is chairman—will 
be of general interest. 

It will be recalled that in a report to 
the annual meeting last year Judge 
Moschzisker’s committee recommended, 
among other changes in the rules re- 
garding admission, “that the Pennsyl- 
vania Bar Association approve the 
principle of a limitation of the number 
of applicants who may be admitted to 
the Bar each year, such limitation to be 
prescribed by the Common Pleas and 
Orphans’ Courts in the several counties 
in accordance with the requirements of 
the counties as viewed by such courts.” 
After a spirited discussion the Associa- 
tion failed to adopt this recommenda- 
tion. Later, the report states, a com- 
mittee of the Philadelphia Bar Associa- 
tion took up the subject and recom- 
mended that instead of limiting by rule, 
to be changed from year to year, the 
number who may be admitted to the 
Bar, the limitation be placed upon the 
number who may be registered as stu- 
dents of law. But this proposal met the 
same fate as the one presented to the 
State Bar Association. 

“Though both of the above stated 
suggestions,” the report continues, 
“were intended as expedients to meet 
what it is to be hoped are temporary 
conditions, yet it appears that the pre- 
vailing sentiment of the Bar is against 
either placing a limitation upon the 
number who may be permitted to regis- 
ter as law students or who may be ad- 
mitted to the Bar. 

“Nevertheless, both our Association 
and the Philadelphia Bar Association 
continued their respective Committees 
to make further recommendations on 
the subject; which indicates a prevalent 
conviction that something should be 
done to remedy present conditions. With 
an appreciation of this belief in mind, 
your Committee feels that the problem 
can be best met for the present by giv- 
ing to the County Boards of Law Ex- 
aminers greater scope in the exercise 
of their discretion in passing upon the 
character of those who seek to register 
as law students. 

“Rule 11 of the Supreme Court pro- 
vides, inter alia, that the disapproval of 
an applicant by the County Board must 
be accompanied by a written statement 
setting forth ‘in some detail’ the reasons 
for such disapproval. Rule 10 provides 
that no certificate of registration shall 
be issued by the State Board until it is 
satisfied that the applicant is of good 
moral character, and Rule 9 provides 
that an applicant whose character in 
the opinion of the State Board does not 


meet the standard required for reg 
tion may appeal from that decision 
the Supreme Court. The last ment 
rule also provides for a written 
ment from the County 
State Board ‘setting forth in some 
tail the reasons for their disappr 
when the former refuses to appr 
candidate for registration, 

“Reports to your Committee f: 
local Boards, particularly in the grea 
centers of population, 
many instances personal 
of applicants for registration as lay 
students, and reports to the Boards f; 
investigators, convince the examining 
members of the Boards that certain in- 
dividuals, who desire registration, are 
not of proper character either for the 
study of the law or for admission t 
the ranks of our profession, 
many such instances the examiners can- 
not put their finger on any particular 


Soard 


show 
examina 


yet in 


which positively disqualifies him to sucl 
an extent that, if stated of record 
finding would sustain confirmation by 
a Board of Review (which neither sees 
nor examines the applicant) of the loca 
Board’s disapproval. 

“The Judges of the Courts of Con 
mon Pleas throughout the State 
generally the | 
boards men of discrimination and high 
standing at the Bar; with this fact in 
view, it seems to your Committee that 
our Association should make the f 
lowing recommendations to the Supreme 
Court: That so much of Rule 9 and 
Rule 11 of the Supreme Court as pro- 
vides that the return from the County 
Boards to the State Board must set 
forth ‘in some detail the 
their disapproval’ (see Rule 9, end of 
third paragraph, and Rule 11, end ot 
third paragraph) shall be changed t 
read ‘setting forth that the applicant 
does not possess the attributes of char- 
acter required for registration as a law 
student or for admission to the Bar 

“Further, that Rule 9 be amended by 
deleting the period at the end of its 
first paragraph and adding thereto the 
following : ‘provided further that, where 
the county board certifies to the state 
board that an applicant does not possess 
the necessary attributes of character 
the state board, in 
hold a hearing, by a committee or other- 
wise, to which the applicant, one or 
more representatives of the 
board and, if the state board deem 
proper, others shall be invited to 
tend, so that the state board, bet 
passing on the question whether it shal 
approve or disapprove the findings 
the county board, may interview 
applicant personally and hold such ot 
investigation as to it may seem prope! 
If the state board approves the finding 


very 


have placed on ocal 


for 


reasons I0! 


its discretion, may 


county 









preme Court adopt rules 1 


together a state chairm 
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county board and the applicant 
s to this court, and if such appeal 
by this court, it may either 


» matter on the record or hear, 


by committee or otherwise, the applicant 
and members of the local and state 
boards, or any of them, as the court 
may deem best. iu 





The Movement for Bar Integration 
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iddress at 
ion meeting 


‘resident Guintl 


» State Bar Ass« 


yn the subject of bar organi- 
under supreme court rules There 
ta spirited debat is to the de 


itv of bar integration achieved 


court rules, as contrasted with 
ry authority, in tl yumns of 
Journal. Then came the decision 
e Missouri Supreme Court in the 

is case, in which the opinion of 

urt foreshadowed a larger exer 

se of rule-making authority for the 
the adminis 
issouri State 


nefit in various ways 
n of justice. The 


Bar Association submitted 


Vi 
the court 
Nov. 4 a resolutior sking that a 

ission be appointed to study judi- 
| authority and the relati 
1 } 


ns of bench 
eleven was 

members 
Association. 


ar A commiissi 

pointed, comprising both 
nd non-members of the 
[his commission filed its report early in 
May. It is likely to mark 


ng of a new era, not only 


the begin- 
t in respect 
to bar integration, but also as to judi- 

bligations and powers in all other 


‘ 


rs affecting the administration of 


principal recomme! lation made 
the commission was that the Su- 
quiring every 
practitioner to pay annually the fee of 
ree dollars for the purpose of financ- 
lisciplining. It 
be a discipline 


ng a system of bar 
vas proposed that ther 
nittee of four lawyers in each of 
committee 
1 all 


y and ai 


he thirty-eight circuits 
have a chairman and secretar 
» coordinate 
work. The terms office are 
laced at four years. This plan would 
rd the same machinery which exists 
e states in which the bar is organ- 
i under statute. It affords to every 
ggrieved person full opportunity to 
his complaint investigated in a ju- 
manner but 
ation to the court when punishment 
a lawyer. 


y, with ap- 





intorn 


nceived appropriate 


separating the disciplinary services 
the bar from its organization, which 
ins voluntary, the offered is, 
e whole, like that set up in Illinois 
Supreme Court rules. It leaves 


to the Bar Association the matter of 
choosing its future course. But in view 
of the spirited struggle for integra- 
tion by statute which was made last year 
in Missouri, it is obvious that the Bar 
Association will not rest contented un- 
til it has inclusive organization. First 
will come, undoubtedly, action by the 
court under the recommendations made. 
President Jesse W. Barrett, at any rate, 
enthusiastically endorses the commis- 
sion’s report, and assumes court action, 
in an article in the Missouri Bar Jour- 
nal for May. It may be that the Bar 
Association will ask the Supreme Court 
to go the entire distance, especially in 
view of what occurred a few days later 
in Colorado, reference to which is made 
below. 


—_—_—- 


The report recommended also that 
the American Bar Association Canons 
of Ethics be adopted as rules of court 
and enforced as such. It recommended 
other things, chief of which is the crea- 
tion by the Court of a judicial council. 
The commission found that it could not 
fully cover the subject assigned in a 
few months. The need for a continuing 
body to study judicial problems and ad- 
vise the court in respect to its rule-mak- 
ing authority in the whole range of ju- 
dicial administration was realized. It is 
to be expected that the court will wel- 
come this proposal, as did the Oklahoma 
Supreme Court a few months ago. 





The proposals made by the Missouri 
commission include one intimately re- 
lated to the integration of the bar. If 
there had been in the various states full 
integration twenty years ago there would 
not in the past ten years have been the 
great problem of encroachments upon 
the lawyer’s constituted field of service. 
For only three or four years have there 
been any serious efforts to prevent un- 
lawful practice of the law. Lawyers are 
naturally reluctant to raise issues on 
their own behalf, however needed for 
the public welfare. They find it espe- 
cially difficult when bar organizations 
are weak and scattering and with small 
sources of revenue. To meet this situa- 
tion the commission recommends that 
it be the duty of the discipline commit- 
tees not only to protect the public from 
improper practices by lawyers, but to 
protect both public and lawyers from 





unlawful practices by lay agencies. 
These two duties are wisely combined 
and financial means is provided. 





There has been in recent months, after 
many years of exhortation, a renascence 
of interest in judicial authority to make 
rules in support of duties imposed. 
Events in Illinois, Oklahoma and Mis- 
souri especially indicate the opening of 
a new era for American jurisprudence. 
The latest instance is most striking of 
all, perhaps because it came unexpect- 
edly. There had been no annual meet- 
ing of the Colorado State Bar Associa- 
tion because of lack of financial means, 
so a conference of judges and lawyers 
was initiated by the University School 
of Law, of which Mr. James Grafton 
Rogers is Dean. This conference was 
held at Boulder on May 19. There 
was a pretty thorough going over of ju- 
dicial and bar matters, with a number of 
addresses dealing with the power of the 
Supreme Court to influence not only 
civil and criminal procedure, but also 
the entire matter of bar organization 
and discipline. A representative of the 
Supreme Court announced that the 
Court had drafted rules providing for 
the organization of all the lawyers of 
the state as a prime step in improving 
bar government and the administration 
of justice. The Court took this oppor- 
tunity of informing the bar of its atti- 
tude and of requesting the bar to sub- 
mit a plan of organization. 





This step advances the matter of bar 
integration under excellent auspices, 
since the court stands ready to do its 
part and yet leaves to the profession 
the many factors involved in creating 
a practical, inclusive organization. It is 
significant that of the two hundred law- 
yers and judges present there were nu- 
merous affirmative comments, and but 
one instance of resistance, according to 
a lengthy report in the Denver Post. 





In the opinion of the writer of these 
notes the greatest significance attach- 
ing to these recent developments is the 
unity of bar and bench so far as pro- 
gressive planning is involved, and the 
resort to latent judicial powers as a 
convenient way to a solution of great 
problems. Supreme Courts that freely 
and openly construe their obligations in 
respect to procedural rule-making, that 
realize the need for the support of an 
integrated bar, that invite cooperation 
and are prepared to supply the needed 
sanctions, afford the strongest hopes 
for the solution of the problems in- 
volved in administering justice accord- 
ing to higher standards than have pre- 
vailed in most states. 

As was said in an editorial in this 
Journal: “The inherent power of the 
























































































































































































































































































































































































































































Ability 
ality 

The interest of court and coun 
sel in the accuracy of the record 
is furthered by the professional 
pride of the capable shorthand re- 
porter in his ability. This pride 
of ability is something inherent in 
the art of rapid shorthand record- 
ing which is difficult to define. It 
manifests itself, however, in the 
cooperative spirit of the capable 
shorthand reporter towards those 
he serves. It results in dependably 
accurate records in every type of 
litigation. It is assured by reliance 
upon shorthand reporters of known 
ability. Such qualified members of 
the NATIONAL SHORTHAND 
REPORTERS ASSOCIATION 
are located in each state. 

A. C. Gaw, SECRETARY, 
Elkhart, Indiana. 


reported—“The 


Never Forgets.” 


Record 


Have it 











courts to deal with matters affect- 
ing the administration of justice is a 
mine which is only partially worked.” 
It is a mine which may vield rich ores 





Miscellaneous 





J. E. Boggs, was recently elected 
President of the Boone County (Mo.) 
Bar Association. 

The annual meeting of the Kent 
County (R. I.) Bar Association was 
held on February 21st at Tiogue. Ail- 
beric A. Archambault, of Centreville, 
was elected President, Judge H. Whit- 
man, Vice-President ; Clinton G. Clough, 
Secretary; John E. Mullen, Treasurer. 

Herman Crile was elected President 
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of the Chaves County (N. M.) Par As- 
sociation at the annual banquet and 
business meeting of that organization 
held Feb. 9th. Mrs. Grace McDonald 
Phillips was elected Vice-President and 
was also re-elected Secretary and O. E. 
Little was re-elected Treasurer. 

Bryan F. Williams, City Attorney, 
was unanimously elected President of 
the Galveston (Texas) County Bar 
Association at a meeting of that or- 
ganization in February. Other officers 
chosen were as follows: Vice-President, 
Henry W. Flagg; Secretary, Adolph 
Ressel; Treasurer, H. E. Kleinecke, Jr. 

At the annual business meeting of 
the Tazewell County (Ill.) Bar Asso- 
ciation held on February 13th, C. I. 
Martin was chosen President to succeed 
Harold J. Rust. Other officers selected 
were: Robert H. Allison, Pekin, First 
Vice-President ; Nobell Y. Dowell, East 
Peoria, Second Vice-President; Robert 
M. Culbertson, Delavan, Third Vice- 
President; C. V. Frings, Secretary. 
Nathan T. Elliff was re-elected Treas- 
urer, and Ralph Dempsey re-elected a 
member of the Executive Committee. 

County Attorney Francis J. Blatz, of 
Plainfield, was re-elected President of 
the Union County (N. J.) Bar Asso- 
ciation at its annual meeting Feb. 6th. 
Other officers named are, Vice-Presi- 
dent, Herbert Clark Gilson, Summit; 
Treasurer, Nathan R. Leavitt, of Eliza- 
beth. 


Deaths of Members Reported 


HE Secretary’s office has received 
notice of the death of the follow 
ing members: 

Daniel W. Iddings, of Dayton, Ohio, 
who served as President of the Ohio 
State Bar Association in 1920-1921, 
died at his home “Hilltop Farm,” May 
17th. Mr. Iddings had been a membet 
of the American Bar Association for 
more than twenty years and was on its 
General Council in 1920. 


J. B. Dibrell, Seguin, Texas, April ]], 

R. B. Newcomb, Cleveland Heights 
Ohio, March 19. 

Hon. Victor J. Dowling, New York 
City, March 23. 

Hon. William 
City, March 30. 

William Velpeau Rooker, Indianapo. 
lis, April 21. 

Isadore A. Landesman, Boston, Mass 

Henry W. Wales, Chicago, March ? 

S. W. Gehr, Chicago, March 19 

Arthur A. Huebsch, Chicago, March 
23. 

Hubert A. 
April 3. 

C. Floyd Huff, Hot Springs, Ark 

Jules H. Baer, New York 
March 22. 

J. Philip Van Kirk, New \ 
March 11. 

John Maynard Hari: 
City, March 23. 

William F., 
Va., March 11. 

F, : * akley, 
March 8. 

John 
March 4. 

Hon. W. J. 
May 20. 

Clarence S. 
N. Y. 

Almond 
City. 

Leslie L. 
March 8. 


Chilvers, New York 


Murphy Boston 


Llty, 


ork City 
Simpsor 


Blanchard 


irthage N. C. 


Adams, ( 


Davison, Tarrytown, 


York 


Dunbar isk, New 


Brown, Winona, Minn 


NEW AND USED 
LAW BOOKS 
For libraries, lawyers and law students. 
Catalogs mailed on request. Special cata 
log No. 70 of Session Laws and Statutory 
material now ready. Libraries appraised 
ILLINOIS BOOK EXCHANGE 
337 W. Madison St. Chicago, Ill. 

















MEMORANDUM 


Attention: 


Suppose you were recommended to some Insurance Company as a good defense 
counsel, how could they decide about employing you until they had made 
some check on your defense experience 
also be assured that you enjoyed an A rating for legal ability.. 
so why not list your name and insurance company clients in 


Members A.B.A. 


‘*HINE’S DIRECTORY OF INSURANCE COUNSEL’ ’ 


Published annually for 26 years....the original Insurance Attorney’s List 


Insurance Law Section 


companies represented, 


July 2, 1934 


and 








used and approved as a standard of selection by the Insurance 
Companies and prepared with their aid and co-operation 
reaching all the Insurance Companies and Railroads 





Chicago 





HINE’S LEGAL DIRECTORY, 


First National Bank Bldg. 


INC. 


the only List 


220 Broadway 
New York 









































EVERY LAWYER WILL WANT TO OWN 
AMERICAN BAR LEADERS 





By James Grafton Rogers 


¢ 


The book consists of fifty colorful sketches of the presi- 
dents of the American Bar Association from 1878 to 1928, 
including such men as Chief Justice Hughes, Justice Suther- 
land, Elihu Root, Frank B. Kellogg, among other living 
men, and Taft, Alton Parker, David Dudley Field and 
Joseph Choate among famous former lawyers. The book is 
written in the familiar style of one of the best known writers 
on law and lawyers. A standard reference work and gift 
book for lawyers. 


Published by the American Bar Association 
in connection with its Semicentennial 


258 pages. 50 illustrations. $2.50 postpaid. 
Sold only by the Association, at cost. 
Bound in Blue Cloth and Gilt, with a slip box cover. 


* 


Inclose check with order to 
AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago, III. 























President Roosevelt has signed the 
Federal Declaratory Judgments Act 


34 States and Territories now have 


Declaratory Judgments Acts 





Every Lawyer, teacher of law, and law Library will need 


Declaratory Judgments 
by EDWIN M. BORCHARD 


Hotchkiss Professor of law—Yale University; 
Co-draftsman of Uniform Declaratory Judgments Act 





Professor Borchard 1s the recognized authority upon this subject 
in the United States. His book ts the first exhaustive treatise on 
this procedure in any language. 





More than twelve hundred American cases have been reported 
and every case 1s cited. Judgments have been rendered in thou- 
sands of cases in England.and the British dominions, and on the 
continent in Europe. 


The action for a declaratory judgment opens up a simple way to 
adjudicate controversies without breaching the status quo, thereby 
avoiding uncertainty, peril, insecurity, and irretrievable losses. 
It offers a method of settling legal disputes, without assuming the 
risks attendant on purported breach. It also affords in many cases 
a simple, inexpensive, and expeditious substitute and alternative 
for the more cumbersome, expensive, and dilatory actions seeking 
coercive judgments. Most of the American cases are of this type. 


Every lawyer and teacher of law will be interested in this impor- 
tant contribution to the literature of the law. 


$63.50 : 
Order Now ——= Delivered 


BANKS-BALDWIN LAW PUBLISHING COMPANY 
America’s Oldest Law Publishing House—Est. 1804 
3730 Euclid Avenue 521 Fifth Avenue 
CLEVELAND NEW YORK 






































